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January 1989

Dear Colleagues:

The 200th General Assembly (1988) adopted the statement of policy and rec-
ommendations which form Part I of the publication “God Alone Is Lord of the
Conscience” and instructed me to distribute it to “Synods, Presbyteries, Presby-
terian Resource Centers, and Colleges and Seminaries” of the denomination.
Printed with it is a significant body of background information and recommen-
dations which make up this publication on religious liberty and church/state re-
lations. I feel it is one of the most significant documents in the field that we have
produced in sometime, and I am confident that it will be a significant aid to our
study of this significant and critical area of our denominational life.

Please assist us in making the availability of this document known to your col-
leagues and members through those channels which are available to you, sharing
with them the ordering information which is to be found on the copyright page
of this publication.

Sincerely,
James E. Andrews

Stated Clerk of the General Assembly






The 200th General Assembly (1988) adopted the following policy statement
and recommendations:

1.

Adopted Part I, A Statement of Policy and Recommendations entitled
“God Alone Is Lord of the Conscience”; and received the Foreword and
background papers on the theological, historical, and constitutional con-
text.

Commended the policy statement and background papers for study and
appropriate response in the governing bodies and congregations of the
church.

Requested the Stated Clerk of the General Assembly to distribute sepa-
rately printed copies of the entire report to synods, presbyteries, Presby-
terian resource centers, and colleges and seminaries of the church; and to
make additional copies available for sale to congregations and individu-
als in the church.

Urged synods to identify lawyers and other resource persons within their
bounds who can assist governing bodies, congregations and related agen-
cies and institutions to deal with increasing efforts at regulation, taxation,
and litigation involving churches.

Requested the General Assembly Council and appropriate ministry units
to explore ways of strengthening ecumenical and interfaith efforts con-
cerned with religious liberty and of increasing the participation of Pres-
byterians in them.

Commended the Stated Clerk of the General Assembly for his continued
attention to court cases concerning religious liberty and efforts to assure
competent legal advice on these issues.

Commended the Committee on Religious Liberty and Church/State Rela-
tions for their hard work and excellent report.



TABLE OF CONTENTS

Foreword: Establishment and Work of the Committee..................

I.  “GOD ALONE IS LORD OF THE CONSCIENCE” ..................

A. The Right of Church Autonomy and Government
Regulation of Church ACtiVIty .....cccoooeevieniiniiiiie e

B. Conduct Motivated by COnscience.............ccoevvevveerveevesrneennn.

1.
2.
3.
4

S.
6.

Military Service and Other Civic Duties...........ccccu....
Conscientious Objection and Civil Disobedience...........
Medical Treatment ........c.cceceeeeieeeienienieeeieecieieneenne

Conditions of Employment, Sabbath Observance,
Non-disCrimination.........c.eceecverererereneeneerieneneneneenes

Use of Illegal Drugs for Religious Purposes...................
Sanctuary for Political Refugees ..........ccccoeevvrierencnn.

C. Government Support for Religious Institutions ....................

1.

EdUCAtiON......c.eviieieiieeeeeeeeeee e

Taxation and Religious Organizations...........c.ccoceeeverennennne.

Religious Expression in Public Places...........ccccevveirennnen.

D
E. New Religions and Threats to Conversion...........c.ccecceerunne.
F
G

Religious Participation in Public Life...........ccoooevreirnnnnen.

II. BACKGROUND ......ooiiiiiiitineiriticetee et
A. Biblical and Theological Reflections............cccceecerienennenne.

1.
2.
3.

Religious Liberty.......cccoveeierierieriieie e
State and Citizen: Their Mutual Responsibility .............
The Church’s Role in Civil Society........cccccceverenenennens

B. Historical Development of Calvinist Thought on
Religious LADErty ......coceeueeiiiieiieieeceeee e

1.
2.

Calvin and the Reformation ............cccccoeeevvveeenneeeennnnnn.

Post-Reformation Developments in Scotland
and FTance .........cocoecveivineiniiinicncccncecseeenes

The English Experience in the Late Sixteenth and

Seventeenth CEnturies ...........cocceeeeeuveeeeeveeeeeieeeeeeeeeeenns
The American Tradition ..........cccceeveevveeeeieciieeereeereenee.
a.  Seventeenth Century ...........occeeveeveveveeecvenvenceeneenens
b. Eighteenth Century.......c..ccceeveieevenenenencennceienenee
¢. Nineteenth and Twentieth Centuries .......................
d. The Contemporary Situation ...........ceccecevercrerenne.

~2~



C. Constitutional Developments Regarding Religious Liberty

in the United States........cooceverirerinineneneeeneeeececeeeeen 71
1. Origins and Early Practice..........cccoceeviriiiiinieiiinienens 71
2. The Fourteenth Amendment............cocoevenerenencenenenne. 73
3. The Development of Constitutional Religious
Liberty DOCLIINE ......ccveveveiieiieiieie e 74
a.  The Mormon Cases ........cccevuevuerierenenesieneneneneens 74
b. The Catholic Experience...........cccoeeevveriervennvennnenns 75
c. The Jehovah’s Witnesses Cases and t
Right to Proselytize .........ccocveverierienieiieeieeieeene, 76
(1) New Religions and Threats to Conversion....... 77
d. The Ballard Case and the Issue of
Religious Fraud.........cccoooveiiieiiieeeeceeee 78
e. Evolution of Establishment Clause Doctrine .......... 78
(1) Financial Aid.......ccceoveeeerieiiieeieeicie e, 78
(2) Released TimMe......cceoeeeereeeieeeiieciieeiee e 79
(3) Sunday Closing Laws.........ccccceevvvereeeenreennenne. 79
(4) School Prayer.........ccccceevveeienieerieceeieeee e 80
(5) Church Taxation............ccceevveereevreeeeesieereeeennes 80
f.  Government Aid to Religious Schools.................... 81
(1) The Possible Theories ........c.cccverveerreecverereneenne. 82
(2) The Court’s Results.........ccccevverierieneenirrene 83
g. The Three-Part Test for Establishment ................... 85
h. Conscientious Objection Claims: The Boundaries
Of Free EXercise.....cccoveveririneeieiciincrcnecceeene 86
(1) OFigINS ..ooeieiieieiieeee e 87
(2) Conscientious Objection to the
Military Draft.........ccoooeviiiiiiiiieeeeeeee 87
(3) Other Conscientious Objection Cases.............. 88
(4) Exempting Conscientious Objectors as
Discrimination Against Others...........cccccceeneee. 90
(5) The Current Status of Conscientious
ODbJECHION ..veeeeeeeiieiieeieecieete e 91
i.  Church Autonomy: Institutional Implications of
Free EXEICISe...cuivinininenieiiiecie e 92
(1) OFigINcceiiieieiieiecieceee et 93
(2) Internal Church Disputes .......c..cccceceeveevevennene. 93
(3) Government Regulation of Churches............... 94
j. Free Exercise in Public Life.........ccccoccvvenercninnnne. 95
(1) Religious Participation in Public Affairs ......... 95
(2) Religious Expression in Public Places............. 96



FOREWORD
Establishment and Work of the Committee

The 195th General Assembly (1983) of the Presbyterian Church (U.S.A.)
adopted a policy statement and recommendations concerning “Reformed Faith
and Politics?” prepared by the Advisory Council on Church and Society and the
Council on Theology and Culture. The policy statement contained the following
paragraphs:

Church-state issues have become occasions for often bitter confrontations between Chris-
tian groups. The requests of the parochial school systems and the Christian academies for
access to public funding through tax support or some other means have been divisive. Prayer in
the public schools, which seems to some to be appropriately excluded and to others to be a le-
gitimate means of religious expression, becomes a matter for concern in an increasingly plura-
listic society. The demand for limitation or exclusion of the use of public funds for abortion
and the call for a legislative or constitutional declaration of a particular theological view about
the origin of human life pit religious traditions against each other.

In the Reformed view no action of the state should enshrine a particular religious view in
law or constitution. On the other hand, no action of the state should preclude the open discus-
sion of issues and advocacy of views by people moved by religious concern to gain public ac-
ceptance of policies rooted in a Christian understanding of justice for society and for persons.
(Minutes, 1983, Part I, p. 778.)

Recommendation D explicitly urged that a new study on church-state rela-
tions be undertaken:

D. In responding to issues of church and state, the General Assembly also reaffirms the
positions adopted by previous General Assemblies relating to public education, tuition tax cre-
dits for private schools, prayer in the public schools, the teaching of creationism and the nature
and beginning of human life.

The General Assembly also urges the undertaking of a careful study of the relationship of
church and state in American society. (Minutes, 1983, Part I, p. 779.)

The 1983 General Assembly also received and approved a report from the
Advisory Council on Church and Society and the Council on Church and Race
(NY) growing out of a consultation on “Tension Between Concerns for Reli-
gious Liberty and Racial and Social Justice.” The consultation and report had
been requested by the 194th General Assembly (1982) of the United Presbyte-
rian Church in the U.S.A., growing out of controversy over the filing of an ami-
cus curiae brief with the United States Supreme Court in the case of U.S. vs.
Bob Jones University. The report contained the following section:

As the two councils have struggled to define and deal with the dimensions of the assign-
ment given to us, we have become aware that the dimensions of the religious liberty tradition
and current issues and problems in that area are not well or widely understood. An understand-
ing of such issues is important in its own right and not simply as a means of dealing better with
religious liberty-racial justice tensions. Such tensions represent only a small fraction of the is-
sues confronting the church in this area. The Presbyterian Church needs some means of heigh-
tening understanding and providing continuing information on these issues to its agencies and
members.

~4~



Therefore, the

... Advisory Council on Church and Society (is) requested to constitute an ongoing sub-
committee or advisory panel on religious freedom to study current problems, provide in-
terpretation to the church, and suggest means by which the church may respond to issues

... The Stated Clerk of the General Assembly (should) be consulted in the formation of
the group, be involved in its work as possible, and facilitate its counsel on issues and cases that
may arise. (Minutes, 1983. Part 1. p. 373.)

In July 1983, the Advisory Council on Church and Society reviewed the re-
quests from the 195th General Assembly and authorized the initiation of an Ad-
visory Committee on Religious Liberty and Church-State Relations. The com-
mittee was duly constituted and held its first meeting in New York City in De-
cember 1983. The committee held five subsequent meetings, and the Advisory
Council on Church and Society submitted reports of the committee’s work and
progress to each General Assembly since its appointment.

During particular meetings, the Advisory Committee on Religious Liberty
and Church-State Relations engaged in discussion with representatives of vari-
ous church groups, the Internal Revenue Service, religious counselors and de-
programmers, specific groups interested in religious liberty issues, and local
Presbyterian clergy and laypersons involved in religious liberty or church-state
relations problems. The committee held hearings at the 1984 General Assembly
and received and responded to a number of communications about the issues
with which it has been concerned. Members of the committee have also advised
the Stated Clerk and the staff of the Advisory Council on Church and Society on
several court cases concerning religious liberty or church-state matters.

Members of the committee prepared three major substantive background
papers setting forth the theological, historical, and constitutional foundation for
its report. These are titled as follows and were published in the expanded May-
June 1986 issue of Church and Society magazine: “Reformed Faith and Reli-
gious Liberty” by Professor David Little; “A Theological and Biblical Reflec-
tion on Religious Liberty” by the Rev. Charles B. Casper, Esq.; and “A Legal
and Constitutional Survey of Religious Liberty in the United States” by Profes-
sor Douglas Laycock. Since these background resources are readily available,
the text of this report submitted to the 200th General Assembly (1988) contains
only edited summaries of them to provide an essential background for the un-
derstanding and preparation of commissioners.

The members of the Advisory Committee on Religious Liberty and Church-
State Relations have been: The Rev. Gregory Gibson, Esq., Convenor, Dayton,
Ohio; the Rev. John C. Bennett, Claremont, California; Alice Bonner, Esq., At-
lanta, Georgia; Braxton Epps, Esq., Camden, New Jersey; Doris Haywood, New
York, New York; the Rev. Elenora Ivory, Washington, D.C.; Robin Johansen,
Esq., San Francisco, California; Douglas Laycock, Professor of Constitutional
Law, University of Texas at Austin; David Little, Professor of Religious Studies,
University of Virginia at Charlottesville; Lee McDonald, Professor of Govern-
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ment, Pomona College at Claremont, California; William Scheu, Esq., Council
on Theology and Culture member, Jacksonville, Florida; the Rev. Richard
Symes, Advisory Council on Church and Society member, Palo Alto, California.

The committee had the consistent services of three consultants in its meet-
ings: The Rev. Charles Casper, Esq., Philadelphia, Pennsylvania; the Rev. Dean
M. Kelley, Religious Liberty staff for the National Council of Churches, New
York, New York; and William P. Thompson, Esq., Princeton, New Jersey. The
Rev. Dean H. Lewis and Gail Hastings Benfield of the Advisory Council on
Church and Society staff have provided administrative staff support.



I. “GOD ALONE IS LORD OF THE CONSCIENCE”

For two hundred years, General Assemblies of the Presbyterian Church
have been concerned with religious liberty and the relationship of church and
state. The first General Assembly might well have heard the echo of Hanover
Presbytery’s mighty Memorial to the Virginia legislature: “We ask no ecclesias-
tical establishments for ourselves; neither can we approve of them when granted
to others.” Since 1788, our basic Principles of Church Order have placed in the
first position the powerful commitment of our Reformed faith to religious liber-
ty: “God alone is Lord of the conscience.... We do not even wish to see any reli-
gious constitution aided by the civil power, further than may be necessary for
protection and security, and at the same time be equal and common to all oth-

29

€r18.

The Bill of Rights in the Constitution of our civil order also accords the first
position to this same commitment: “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof ...” These
clauses have been remarkably successful in guaranteeing religious liberty and
assuring religious peace in a nation of extraordinary religious vitality and plural-
ism. As we deal with the difficult and controversial issues of religious liberty,
we must not lose sight of its many aspects that are not controversial. Freedom of
religious belief is unquestioned in this country. The right to basic religious ob-
servance is unquestioned. It is unthinkable that civil and political rights might be
conditioned on adherence to a particular religious faith. In many countries of the
world, none of these things are true.

Religious tolerance and pluralism are our political and societal norm. We do
not perfectly achieve that norm and intolerance has not been eliminated, but it is
not respectable and it is often muted. We have not had serious outbreaks of reli-
gious violence in nearly a century. In many countries of the world these things
are not true either.

We believe that the rights to free exercise and nonestablishment are of equal
importance in guaranteeing religious liberty. It is frequently said that there is a
tension between the clauses, because one forbids government to harm religion
and the other forbids government to support religion. It is true that there is
sometimes a tension with respect to particular applications. But the great pur-
poses of the two clauses are in harmony. Together the two clauses guarantee that
the people will have the fullest possible religious liberty. The state may not in-
terfere with the private choice of religious faith either by coercion or by persua-
sion. It may not interfere with the expression of faith either by inducing people
to abandon the religious faith and practice of their choice, or by inducing them
to adopt the religious faith and practice of the government’s choice.

We believe that the establishment clause requires government to be wholly
neutral in matters of religion. Government may not require adherence to a par-
ticular religious belief, designate an official state church, or endorse a religion.
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Government may not sponsor religious observances or grant financial aid to
religion. Nor may government support religion in some generic fashion that is
allegedly nonpreferential. No support of religion could be nonpreferential in a
society as religiously diverse as ours. At best the government would support a
broad group of somewhat similar majority religions, with the inevitable result
that nonbelievers and members of religious minorities are excluded. Actual or
symbolic exclusion of such minorities is inconsistent with one great purpose of
the establishment clause: to affirm that every individual can be a full member of
the civil polity whatever his or her religious belief.

We believe that the free exercise clause protects religious exercise in all its
manifestations. It protects religious belief and basic religious observance. It pro-
tects religious proselytizing, the religious teaching of moral values, and the
churches’ invocation of those values in the political process. It protects the right
of churches and individual believers to exercise religious conscience in the face
of laws that would force them to violate that conscience. It protects the right to
build religious institutions and to manage those institutions autonomously with a
minimum of interference from government regulation. Some of these rights may
on occasion be overridden by a compelling government interest, but such inter-
ests must be truly compelling, involving intolerable threats to public health and
safety or serious impositions on persons not affiliated with the church.

The application of such sweeping guarantees to such an important dimen-
sion of public and private life is always complex and often controversial, partic-
ularly since adoption of the Fourteenth Amendment and subsequent Supreme
Court decisions brought the Bill of Rights to bear on actions by state and local
governments as well as the federal; and more particularly in the past fifty years
as the Supreme Court made clear that the religion clauses were included in the
reach of the Fourteenth Amendment.

In each historical era the General Assembly of the Presbyterian Church has
addressed the problems that seemed important at that time. In the period from
World War II to the 1970s, much of the attention was devoted to establishment
clause issues. There were vigorous and continuing debates over religious in-
struction during public school hours, prayer and Bible reading in public schools,
diplomatic representation at the Vatican, and financial aid to religious schools.
Free exercise issues were not ignored, but establishment clause issues dominat-
ed.

Recently, a different kind of problem has become apparent: governmental
intrusions into religious institutions and activities, and restrictions on the free
exercise of religion. In 1976 the General Assembly of the Presbyterian Church
in the United States protested the use of missionaries as informants by federal
intelligence agencies. In 1981, the church adopted changes in the Form of Gov-
ernment in response to the use by civil courts of the concept of “neutral prin-
ciples of law” to permit congregations to withdraw from Presbyterian and other
presbyterial and hierarchical denominations and to take the church property with
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them, in effect reducing these churches to a congregational polity by judicial
fiat.

Amicus filings led the 1982 General Assembly of the United Presbyterian
Church to wrestle painfully with the implications of the Internal Revenue Ser-
vice’s revocation of the tax exemption of Bob Jones University for “violation of
public policy” with respect to racial discrimination; and led the 1984 General
Assembly to debate issues arising from the firing of a bank teller because he
refused to resign from the leadership of an organization of his church advocating
for the civil rights of homosexual persons. In 1985, the Stated Clerk of the Gen-
eral Assembly entered suit against the United States government for hiring per-
sons with criminal records to infiltrate churches and tape religious meetings,
seeking evidence against church leaders and workers active in the “sanctuary
movement?”

Other troubling developments suggest increasing impairments of the free
exercise of religion and the right of churches to control their own affairs. Some
examples:

e [ocal governments have used zoning regulations to restrict the mission of
local churches, such as feeding or sheltering the homeless, to prohibit prayer
meetings in private homes, to bar new churches from residential areas, and even
to bar any church at all from an entire municipality.

e Church buildings have been designated as landmarks without the consent of
the religious groups that own them, thus obligating the churches to maintain the
facade at their own expense or face criminal penalties.

e The highest court of Massachusetts has authorized a trial court to entertain
an invasion of privacy suit by a clergyman against his bishop, and to examine
the deliberations of church tribunals that resulted in the clergyman’s involuntary
retirement in order to determine whether the church tribunals relied on informa-
tion allegedly obtained from the clergyman’s psychiatrist, and to award damages
accordingly.

e More than a dozen state statutes that require the reporting of suspected child
abuse make an exception for the attorney-client privilege but not for the priest-
penitent privilege.

e A judge issued an order barring a divorced father from taking his children to
a Presbyterian Sunday School while he had legal custody of them.

e California courts allowed the attorney general to place an entire church in
receivership on the complaint of disgruntled members, alleging that member
contributions created a charitable trust that the state was permitted to supervise.

e Tennessee courts held that churches which openly opposed a liquor-by-the -
drink referendum had to register as political action committees and file financial
reports.



e In several states, courts have awarded punitive damages to members or dis-
affected former members of churches who have received church discipline or
alleged that the religion held out promises to them which were not fulfilled.

e The Internal Revenue Service has applied the section of the tax code that
prohibits religious and charitable organizations from intervening in political
campaigns to religious efforts to influence public opinion and public policy on
moral issues, even to the extent of questioning the distribution of voting records
of incumbent legislators.

e The Internal Revenue Code exempts churches and their “integrated aux-
iliaries” from filing annual information returns. The Internal Revenue Service
defined “integrated auxiliaries” in a way that excluded church-owned hospitals,
orphanages, and social service agencies, even when the church defined these
agencies as integral to its mission.

e Judges have signed orders permitting adults to be seized and held against
their will for the purpose of reversing religious commitments of which their par-
ents disapproved.

e An appellate court in California ruled that a church and its leaders can be
sued for punitive damages because of the suicide of a young man who was being
counseled.

Such new problems illustrate the need to reexamine church-state relations
with a special concern for the free exercise of religion. This does not mean that
the earlier concern to prevent the establishment of religion is less important, for
the prohibition against establishment is under attack today as perhaps never be-
fore in modern times. But it is essential to give equal attention to the free exer-
cise of religion, and particularly to the corporate free exercise of religion. If the
free exercise clause does not apply fully to religious bodies, then the religious
liberty of individuals will also in time be curtailed, for the very continuity and
perpetuation of religious life depends on religious movements, organizations,
and institutions. In a day when institutions of all kinds are not held in high es-
teem, it is important to reaffirm their essential role in carrying vital patterns of
human commitment beyond the passing moment.

Since the time of Calvin, Reformed Protestants have felt called to share
their vision of God’s intended order for the human community, and Presbyte-
rians have recognized and acted on the responsibility to seek social justice and
peace and to promote the biblical values of freedom and liberty as well as corpo-
rate responsibility within the political order. The church itself must consider
what conditions of the civil society are necessary to the effective conduct of the
church’s mission and ministry, and to seek the recognition of those needs by
society and state. If the church does not do so, no one else will do it for us.
Many of the troubling encroachments listed above result from a lack of compre-
hension on the part of judges, legislators, and administrators of the proper scope,
intensity, and importance of religious commitment and activity, and of its value
for religious adherents and for the whole society.
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The rules established by the religion clauses of the First Amendment have
served us well. But the continuing vitality and clarity of religious liberty rests
also, in a very important way, on the strong societal commitment to tolerance
symbolized by these clauses and now taken for granted by most of the citizens
and major religions in this country. The constitutional clauses and the societal
commitment reinforce each other in important ways. The constitutional guaran-
tee of religious freedom provides a legal mechanism through which government
can be called to account judicially. But efforts to invoke the Constitution will
falter and may ultimately fail if the society is sufficiently insensitive, indifferent
or hostile to the need for tolerance and the value and meaning of religious liber-
ty. So the constitutional guarantee of religious liberty is also an important sym-
bolic mechanism through which the church and others must seek to keep the
societal understanding of and commitment to religious liberty vital and clear
from generation to generation.

Our struggle with the difficult and controversial issues dealt with in this re-
port and our necessary endeavor to articulate the conditions of the civil society
necessary to the free and effective conduct of the church’s mission and ministry,
then, are not dictated simply by institutional self-interest. They are also a vital
dimension of Presbyterian witness and responsibility for the fundamental impor-
tance of religious liberty in and to the civil commonwealth. As a contemporary
foundation for both tasks, we reaffirm the great historic principle of 1788, cited
earlier, that “God alone is Lord of the conscience”; and the words of a proposed
amendment to the Westminster Confession of Faith adopted by the General As-
sembly of the Presbyterian Church U.S.A. in 1938, the 150th anniversary of the
adoption of that principle. Although more than sixty-eight percent of the presby-
teries that voted approved the amendment, it narrowly failed because a few
presbyteries did not vote. The words still ring true and relevant as a classic state-
ment of Reformed understanding of relations between church and state, com-
mitment to religious liberty, and the rights and duties of Presbyterians and the
Presbyterian Church in the civil order:

Civil government ... may not assume the functions of religion. It must grant equal rights
to every religious group showing no favor and granting no power to one above another. ... Civ-
il government has the right to require loyalty and obedience of its citizens, but may not require
of them that allegiance which belongs to God alone. It must recognize the inherent liberty of
the church to determine its faith and creed, to maintain public and private worship, preaching
and teaching, and to hold public and private religious and ecclesiastical assemblies. It must
recognize the right of the church to determine the nature of its government and the qualifica-
tions of its ministers and members; ... to render Christian service and to carry on missionary
activity at home and abroad.... For the attainment of all such ends, the church has the right to
employ the facilities guaranteed to all citizens and associations; but it must not use violent or
coercive measures for its spiritual ends, nor allow their use on its behalf. (Minutes, PCUSA,
1938, Part I, pp. 46-47. See Appendix A for complete text.)

The following analysis and affirmations regarding contemporary religious
liberty issues considers them under seven general headings:

The Right of Church Autonomy and Government Regulation of Church Ac-
tivity

~11 ~



Conduct Motivated by Conscience

Government Support for Religious Institutions Taxation and Religious Or-
ganizations

New Religions and Threats to Conversion Religious Expression in Public
Places

Religious Participation in Public Life

A. The Right of Church Autonomy and Government Regulation of
Church Activity

The extent to which the Constitution protects the autonomy of churches has
become an increasingly important legal issue, with profound theological impli-
cations, as both the scope of church activity and the scope of government regula-
tory effort have expanded. The right of individuals freely to hold and express
faith is widely understood to be at the heart of the First Amendment rights to
freedom of religion and freedom of speech. The right of church autonomy—that
is, the right of the corporate worshipping community to order itself and carry on
its activities free from government intervention—is less well understood and
documented, but no less clear and vital.

The individual’s right to believe cannot be divorced from the right to exer-
cise that belief in the company and community of others. For nearly every hu-
man being, the right to practice religion only as a solitary individual is virtually
no right at all. The constitutional right to the free exercise of religion must pro-
tect not only the right to hold faith and speak freely of it to others but also the
right freely to practice it through a worshipping body at work in the world.

We begin, therefore, with the principle that each worshipping community
has the right to govern itself and order its life and activity free of government
intervention. Churches must be free of government regulation of any kind and at
any level in all but the most compelling circumstances. This right of church au-
tonomy is protected by the Free Exercise clause of the First Amendment, but it
is not the same as the right to conscientious objection discussed below. That
right involves a claim of exemption from a statute of general application on the
grounds that enforcement would result in a violation of individual conscience.
The right of the church to control its own life and activity should not depend
upon a showing that a governmental regulation violates a central tenet of church
doctrine or even that other bodies of the same faith claim exemption from the
regulation at issue.

The definitional question of what constitutes a “religion” or an “exercise of
religion” is at the threshold of the issues of government regulation. We recog-
nize that in the most rudimentary legal sense courts and public agencies must
often make a determination of whether a particular group is a “religion” entitled
to First Amendment protection as matters apparently related to religious bodies
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come before them. In such instances, great latitude must be given to the self-
understanding of the group in question, since it is for the religious group—not
the government—to state whether it is a “church.” Government may inquire into
the sincerity with which beliefs are held but may not rule upon their authenticity.
On those occasions when determination of First Amendment applicability is
necessary, the court or agency must of course bring some criteria to bear, but we
reject the notion of a single, formal objective definition based on traditional
forms of religion. Appendix B presents general propositions which we commend
as useful in such situations.

Many claims of the power to regulate arise from attempts to divide church
activities into a protected “religious” category and non protected “non religious”
ones, based on the nature of the activity or the organizational form it takes.
There is a profoundly disturbing apparent misperception about the nature of the
church and its mission at the root of most such attempts. The liturgical, sacra-
mental, doctrinal “core functions” are identified as the “religious” dimension.
The program activity of the church and the structures that administer and sup-
port it are categorized as “integrated auxiliaries” and “secular functions.” The
scope of First Amendment protection is effectively narrowed to the four walls of
the sanctuary and within them extended only to the cultic practices absolutely
unique to the church.

Programs of service and charity are as vital to the life and mission of most
churches as acts of worship and evangelism. The church’s pension agency is no
less “church” because business corporations also have pension agencies. Church
activities and affiliates should not be subject to regulation merely because they
are doing things that are also done by secular charities and others. Nor should it
matter whether such affiliates are separately incorporated. How a church struc-
tures itself and how it allocates authority should be irrelevant to the state.
Churches may be hierarchical or congregational, episcopal or democratic, cleri-
cal or lay, incorporated or informally associated, a single entity or a network of
subsidiaries and affiliates—all are entitled to autonomy by the Free Exercise
clause. We oppose regulations based on governmental distinctions among the
church’s activities and organizational structure, such as the Internal Revenue
Service regulations on integrated auxiliaries, and will continue to seek their de-
feat or repeal.

As a general matter, then, churches should be left alone except when there
is a compelling reason for government interference or regulation, or when they
voluntarily seek government assistance in the form of police or fire protection.
However, the right of church autonomy is not absolute; it must be balanced
against governmental interests in protecting the public health and safety. We
claim no right for human sacrifice or mass suicide. But not every building code
is essential to safety, and non-essential building codes or zoning regulations
should not be applied to prevent the use of existing religious buildings for addi-
tional religious purposes. As with any other constitutionally protected activity,
the government must first show a genuinely compelling state interest in order to
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justify any intrusion into religious activity at all. Even when such an interest is
demonstrated, such as the need to enforce the criminal laws, government must
be limited to the least intrusive means by which to accomplish the stated pur-
pose.

There is a tendency for governmental agencies to define every regulatory
activity as serving a compelling purpose, and governments often assert interests
that are wholly inadequate to justify restrictions on church activity. For example,
we reject the use of zoning authority to prevent church members from gathering
to pray in private homes, or in an attempt to close a shelter for the homeless, and
the use of the license and inspection power to require permits for church sup-
pers. Similarly, while the state may have an interest in preserving historic build-
ings, it may not reorder the funding priorities of the congregation by insisting
that the church devote significant sums to the maintenance of a church structure,
without regard to whether it has money left for its mission; nor may the govern-
ment exercise its powers of eminent domain to operate the building as a state-
run museum.

A church’s claim to autonomy is strongest with respect to its own internal
affairs. Religious bodies are entitled to autonomy in determining the terms and
conditions of membership, doctrine and polity; the selection, supervision and
discipline of employees; the confidentiality of records and communications
within the church; and the use and control of church property.

Disputes among church members about the handling of church funds or
property should be decided by the highest ecclesiastical authority recognized by
both sides to the dispute before the disagreement arose. Submission of such dis-
putes to the civil courts is improper. If they are brought before a civil court, any
judgment other than that which affirms the jurisdiction of the highest ecclesias-
tical authority is a violation of church autonomy. We reject the application of so-
called “neutral principles” of law to internal church property disputes. Such an
approach is an unwarranted intrusion into the internal affairs of any church; and,
we believe, an unconstitutional usurpation of the authority of churches with hie-
rarchical and connectional polities. Similarly, individual members who have
become disaffected from a religious group or chafe under its discipline are not
entitled to seek redress in the courts. Those who have affiliated themselves with
a church have consented to its authority. If they become dissatisfied with the
church they can leave it, but the government has no right to respond to their ap-
peals to regulate their relationship with their church.

Statutes regarding the solicitation and handling of funds may be applied
where charges of fraud are made, but great care must be taken to avoid unneces-
sary interference with church activities and records in adjudicating such claims.
While we do not claim charitable immunity for personal injuries caused by the
negligence of church employees, we reject the notion that the state may place a
church in receivership or otherwise dictate its day-to-day affairs even in the
presence of a bona fide claim of criminal fraud.
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The church’s claim to autonomy is less strong when a governmental regula-
tion purports to protect those outside the church who may come in contact with
it. Those who have affiliated themselves with a church have not only consented
to its authority; they also constitute a private association. Where such consent or
associational character is lacking or suspect, the state has a greater right and
responsibility to regulate to protect public health and safety. Thus, because
children lack full power to consent, state regulation of the activities of church
day schools and childcare centers may be looked at differently than regulation of
adult Bible study groups. However, regulation of church schools and day care
centers should take account of the need for religious freedom, and such schools
should not be required to use the same methods and personnel as public schools.
It should be sufficient if students in a church school are performing at roughly
the same grade level as those in public schools.

Labor regulations and employment discrimination laws often come in con-
flict with a church’s constitutional right to autonomy. We recognize and affirm
the duty of the church to be a just and compassionate employer. As Presbyte-
rians, we oppose employment discrimination based on religion, race, sex, na-
tional origin or sexual orientation, both inside and outside the church except
where these are bona fide qualifications for church leadership. Similarly, we
believe that the church has a moral duty to provide adequate compensation and
working conditions for its employees. We reject, however, the notion that the
government may impose such regulations on employment in all church activi-
ties. Any consideration of the degree of permissible regulation must depend
upon the type of employment involved.

Church employees may cover the spectrum from “insiders,” such as the
clergy, to “outsiders,” such as those who work in church-owned businesses like
wineries or publishing houses. The appropriateness of government regulation
concerning these employees depends upon the terms under which they under-
took employment. If they entered employment with full knowledge of the
church’s employment practices or with the understanding that their employment
was an exercise of faith, the government should not attempt to regulate their
relationship with the church employer. If, however, they work in a primarily
technical activity or one that principally serves a public clientele, such as a
church-run hospital or publishing house; and if the church contracted with them
on essentially secular terms, the argument for government interest in regulating
the terms of their employment is more persuasive, provided that it not interfere
with religious activities. Where church employees have given informed consent
to special terms or practices of employment, little if any justification exists for
regulation of the employment relationship beyond protection of the basic health
and safety of employees in the workplace. An employee’s commitment to work
long hours for low pay or a church’s decision to fire an unwed parent are free
exercises of religion that should not be regulated or reviewed by the state.

A church has an absolute right to be free of government infiltration. Be-
cause government infiltration destroys the fabric of trust and fellowship essential

~ 15 ~



to a worshipping community, it strikes at the very heart of church autonomy. If
the government has reasonable cause to believe that certain church members are
involved in criminal activity, it may take appropriate steps within the law to
investigate the activities of those members, not the overall activities of the
church. The government should never be permitted to conduct wiretaps of
church telephones, monitor church services and meetings electronically or oth-
erwise search church premises without a warrant based on a strong showing of
good cause to believe that evidence of criminal activity will be removed or de-
stroyed if the warrant does not issue. Nor should the government use or seek to
enlist church missionaries or employees in covert activities, either against fellow
church members or against foreign governments.

In summary, churches have a First Amendment right to order their life and
carry on their activities free of government intervention. Government assertions
of the right to regulate cannot be allowed to intrude upon protected religious ac-
tivity. Neither interest—that of the government to regulate or of the church to
autonomy—is absolute. The rights of the church are strongest and most in need
of First Amendment protection when the issue is internal to the church and the
activity is intensely religious in nature. In such situations, the government can
assert little or no permissible interest and should be prohibited from intruding at
all. In other areas, such as those involving persons not members of the church or
where the activity is less intensely religious, government intrusion may be justi-
fiable, assuming a compelling state interest and means carefully tailored to ac-
complishing the state’s legitimate goal in a manner least intrusive upon First
Amendment freedoms.

In view of the foregoing considerations, the 200th General Assembly
(1988) adopts the following affirmations:

1. Churches have a right of autonomy protected by the Free Exercise
clause of the First Amendment. Each worshipping community has the right
to govern itself and order its life and activity free of government interven-
tion.

2. The government must assert a compelling interest and demonstrate
an imminent threat to public safety before the right of autonomy may be set
aside in specific instances and government permitted to interfere with in-
ternal church activities. The need to separate business activity from resi-
dential areas is not sufficient to justify use of zoning regulations to prevent
prayer meetings in private homes nor prohibit the use of the church build-
ing as a shelter for the homeless.

3. Churches have a fundamental right to be free of government infil-
tration. Court-approved wiretaps and searches of church premises can only
be made on a showing that evidence of crime endangering public health or
safety will be removed or destroyed and that no other less intrusive means
exist to satisfy the need to preserve such evidence.
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4. We concede the appropriateness of some governmental regulation
of church activities in the interests of public health and safety. Fire and
earthquake regulations, sanitary and building codes may properly be made
applicable to churches, provided that they do not entail unreasonable cost,
are genuinely health and safety related, and are appropriate to the pattern
of church activity rather than a supposed secular analog. A church kitchen
used a few hours a month for church groups is not the same as a public res-
taurant.

5. The government may not require a congregation to maintain a
church structure because of its historical significance or subject it to pro-
ceedings in eminent domain in order to preserve a church structure. The
church should make every effort to cooperate with efforts to preserve es-
thetic and architectural character but must finally itself be the judge of
what religious life and mission require concerning property and its use.

6. Internal disputes within churches, including disputes over church
property, should be decided by the highest ecclesiastical authority recog-
nized by both sides before the dispute arose. The application of so-called
“neutral principles of law” by civil courts violates the right to autonomy of
hierarchical and connectional churches.

7. Those who consent to be governed by a church, including its em-
ployees, should not be subject to governmental regulation. We reject the
notion that minimum wage laws or other labor regulations may properly be
applied to church organizations.

8. As a matter of faith and witness, the church has a moral duty to
provide adequate compensation and safe working conditions for its em-
ployees and to offer employment without discrimination. The church should
voluntarily meet or exceed the standards and practices required by law for
non religious employers.

9. Courts and public agencies called upon to assess the bona fides of a
claim to protection under the First Amendment should not base their deci-
sion on traditional notions of religion but should give substantial deference
to the self-understanding of that group, looking to the three considerations
described in this statement.

B. Conduct Motivated by Conscience

The exercise of individual and corporate conscience must be affirmed as an
integral aspect of religious liberty. The church is always obliged to respect
claims of conscience lest it frustrate efforts to obey the will of God. We need not
agree with the specific dictates of another’s conscience to respect and support
the right to exercise that conscience. Paul told Christians that they were freed
from Jewish dietary laws, but if the conscience of another is offended by eating

~17 ~



certain foods, “for conscience” sake—I mean his conscience, not yours—do not
eat it” (I Corinthians 10:28-29). The obligation to respect the exercise of con-
science is not only a dynamic of life within the church; it is both a demand and a
dilemma of the First Amendment’s protection of religious freedom.

The demand, of course, arises from the basic structure of the First Amend-
ment: no prohibition on the free exercise of religion, on activity flowing from
religious faith. The dilemma arises when an individual or group claims exemp-
tion from laws or regulations that on their face do not seem to concern religion,
on the grounds that compliance would require conduct contrary to religious con-
science and thus unconstitutionally burden free exercise.

In regard to churches, as noted in the discussion of the right of church au-
tonomy, many laws governing the behaviour of corporate bodies in this nation
contain specific exemptions for ‘“churches, conventions or associations of
churches and their integrated auxiliaries.” These exemptions arise from the ap-
propriate recognition of church autonomy; they nevertheless forestall any objec-
tion of conscience.

The broad form exemption on the grounds of conscience rarely occurs in
legislation primarily affecting individual conduct. Some exemptions have been
recognized by special legislation: Amish people do not have to pay Social Secu-
rity taxes, pacifists do not have to serve in the military, and Jewish officers in
the army may wear yarmulkes. But the dilemmas surrounding response to con-
duct motivated by religious conscience are most often worked out in the courts
as individuals raise claims of conscience as grounds for exemption from laws of
general application. The values of religious liberty are so paramount that such
claims should be accorded the greatest deference.

Claims of conscience, however, are not self-validating. The mere assertion
of a conscientious objection cannot automatically ensure exemption. Society
through government is justified in appropriate examination to test sincerity of
conscientious belief, though not to judge its validity. As with church autonomy,
claims of conscience cannot be absolute; they may sometimes need to be over-
ridden. The burden of proof should be powerfully upon those who would deny
the exercise of conscience in any given situation. The courts have said that the
governmental interest must be “compelling” before overriding a claim of con-
science, but that term lacks definition. Every governmental bureaucracy believes
that its program serves a compelling interest. More helpfully, the Supreme Court
has said that government can infringe the claims of conscience only when “the
gravest abuses endangering paramount interests give occasion for permissible
limitation” (Sherbert v. Verner, 1963).

We therefore believe that individuals should be excused from the obligation
to obey laws of general application that violate their conscience unless an ex-
emption threatens an intolerable risk to public health or safety or a serious impo-
sition on specific individuals who have not consented to the imposition.
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The formation of conscience occurs in community, but its exercise is very
often finally an individual matter. Because the individual is the bearer of con-
science, it does not matter whether others of the same faith make the same con-
scientious claim, a point now recognized in constitutional interpretation (7%o-
mas v. Review Board, 1981). Nor should it be determinative whether the corpo-
rate body has defined the matter as a central point of doctrine or requirement of
piety. The legal protection of idiosyncratic individual beliefs should be equal to
the protection of the most traditional orthodoxies.

The exercise of religious conscience has come in conflict with governmen-
tal policies in a variety of contexts. Some of the most significant and trouble-
some areas are examined briefly in the following sections.

1. Military Service and Other Civic Duties

The very term “conscientious objection” has come to be applied in popular
usage almost exclusively to those who refuse military service on grounds of
conscience. Though we have here appropriately applied the term to a far wider
range of conduct motivated by conscience, issues of conscience and war deserve
first discussion since exemption for conscience has been recognized in both leg-
islation and court decisions.

Present selective service laws grant exemption from military service to
those who by “religious training and belief are conscientiously opposed to par-
ticipation in war in any form:” (The military draft ended in 1972, but registration
was resumed in 1980.) The basis for conscientious objection to military service
was broadened beyond traditional religious grounds to individual moral grounds
in 1965 and 1970 (Seeger v. U.S.), but the limitation of the exemption to those
who oppose war in any form has remained and been deemed permissible (Gil-
lette v. U.S., 1971). This effectively excludes from the exemption those whose
conscience conforms to the position of the Presbyterian Church and others in the
just war tradition, who say that in good conscience they could fight in a just war
but could not fight in an unjust war. Given the long history of theological reflec-
tion about just war and the incorporation of just war criteria in common political
discourse and international law, it would be rational and consistent to extend the
exemption to conduct informed by such conscience. The refusal to do so un-
doubtedly stems from prudential rather than principled reasons: there are far
more Christians in the just war tradition than pacifists; and more and more
people are coming to believe that opposition to policies predicated on the per-
missibility of nuclear war is an act of conscience since nuclear war violates just
war criteria.

The General Assembly of the Presbyterian Church (U.S.A.) maintains a reg-
ister of Presbyterians who object to participation either to all war or to unjust
wars on the grounds of conscience; and continues to seek changes in Selective
Service law and regulations to recognize these claims of conscience.
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Persons exercising religious conscience may also refuse to work on the pro-
duction of munitions, to perform certain civic obligations such as jury duty, or
may even engage in civil disobedience rather than acquiesce in conduct that vi-
olates conscience. A nineteenth century example of the latter is the transporta-
tion of escaped slaves to Canada in violation of the fugitive slave laws. The pro-
tection of political refugees from Central America may eventually be construed
as civil disobedience on grounds of religious conscience. Some forms of con-
scientious civil disobedience are undertaken to induce government to fulfill its
legal responsibilities in such areas as civil rights or environmental protection.

2. Conscientious Objection and Civil Disobedience

There is an important distinction between conscientious objection and civil
disobedience, though the two concepts are frequently confused. One may con-
scientiously object to disfavored acts of government without engaging in specif-
ic acts of disobedience to law, particularly if one is not immediately affected
personally, as white people were not barred from restaurants under Jim Crow
laws. Likewise, one may, for the sake of publicity, group solidarity, or tactical
advantage, engage in acts of civil disobedience without (necessarily) invoking
the dictates of conscience. Often what is properly to be understood as legal may
be in doubt. Local laws may be challenged in the name of a higher constitutional
law, as happened in the civil rights protests of the 1960s. The claims of moral
law attach to the higher constitutional law, but the claims are not “only” moral.
Sanctuary workers are asserting the rights of conscience but are also challenging
the interpretations of existing federal law by the Immigration and Naturalization
Service, claiming to obey laws being flouted by government officials. Despite
the many acts that are loosely called “civil disobedience,” it is probably quite
rare in the American legal system for what is established as sealed constitutional
law to be explicitly violated on the grounds of a countervailing moral law. More
typically, the objectors seek to introduce their understanding of the moral law
into the realm of constitutional protections.

The usual distinction between “civil” disobedience and ordinary criminal
disobedience rests not only on the appeal to law as the source of motivation but
also on the willingness of the civil disobedient to accept the penalty normally
imposed for the infraction. Criminals do not announce their intentions in ad-
vance as civil disobedients do. So conceived, such acts of civil disobedience
may be an exercise of conscience whether explicitly religious or not. They
should be respected by the church as fully as acts of explicitly religious con-
science.

3. Medical Treatment

Jehovah’s Witnesses have refused blood transfusions, and others have re-
fused medical treatment on the grounds of religious conscience. The courts have
at times overridden that right, especially when a child’s life is at stake and pa-
rental objections to medical treatment are based upon the parents’ religious be-
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liefs. Most often, the courts have allowed competent adults to refuse medical
treatment on religious grounds. We believe that this strikes the right balance.
Denial of the right to refuse medical treatment exemplifies the conflict between
the freedom of religious expression and the need to protect the innocent from
direct harm not of their own choosing.

Holistic medicine has been growing as a field, and many have a new aware-
ness of ancient truths about the spiritual dimension of healing. In addition, we
are confronted in new ways with ethical issues relating to conception, abortion,
euthanasia, and the rationing of costly medical technologies. Facing these issues
has enlarged our understanding of—or at least heightened our concern for—the
complex intersection between religion and medicine. Religious liberty bears on
medical practice in new ways as personal decisions based on religious con-
victions confront the traditional and legal commitments of medical practitioners
and both confront the capacities of new technologies. Courts will, of course,
decide many cases in this area; but the church should not leave such issues to the
courts. Sensitive to the demands of conscience and committed to their pro-
tection, the church should be prepared to offer independent counsel and support
to those facing difficult medical choices.

4. Conditions of Employment, Sabbath Observance, Nondiscrimination

The right to observe the Sabbath according to the tenets of one’s religion
despite conflicting work schedules has been tested on numerous occasions in the
courts.

The Supreme Court has held that unemployment compensation benefits
could not be withheld from a Seventh-day Adventist discharged because she
would not work on Saturday, and in Hobbie v. Unemployment Appeals Commis-
sion, 1987, resoundingly reaffirmed that position. The Civil Rights Act of 1964
gave statutory acknowledgement to the right of religious conscience in employ-
ment situations and a certain amount of protection, though courts have held the
required accommodation to conduct motivated by religious conscience to be de
minimus.

If Sabbath observance is regarded as protected religious expression, this
does not mean that in employment cases the protection can extend to the point of
discriminating against other workers. An airline was required to make only “rea-
sonable” adjustments of work schedules to accommodate a Seventh-day Advent-
ist (TWA v. Hardison). A recent case (involving a Presbyterian) held that if time
off for Sabbath observance has the effect of imposing greater burdens on work-
ers with higher seniority than on the Sabbath observant, this would be a viola-
tion of the establishment clause (Thornton v. Calder).

In a rather different recent discrimination case (Dorr v. First Kentucky Na-
tional Corp.), a bank manager was forced out of his job when he would not re-
sign as president of an Episcopal-Catholic organization advocating the rights of
gays and lesbians. He claimed that the office was an expression of his religious
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conviction. The federal district court, however, held that this discrimination was
not on the basis of religion and therefore not covered by the Civil Rights Act of
1964, largely on the grounds that such activity was not required by the doctrine
or discipline of his church. The court’s willingness to blank out individual con-
science if not a required tenet of organizational creed and substitute its own
judgment of what constitutes religious motivation to that of the claimant are
most disturbing.

5. Use of Illegal Drugs for Religious Purposes

The California Supreme Court in People v. Woody in 1964 found that the
application of the state criminal statutes to American Indians using peyote in a
traditional religious ceremony was unconstitutional. The finding that the use of
peyote was central to their faith influenced the court in distinguishing between
that case and the prohibition of polygamy as applied to the Mormons in 1878.
The prosecution in Woody contrasts sharply with the exclusion of sacramental
wine from anti-alcohol laws during Prohibition. The religious exercise of major-
ities, or influential minorities, will often be protected by the legislative process.
These cases also illustrate the difficulty of drawing the line between protecting
public health and safety and protecting religious conscience.

6. Sanctuary for Political Refugees

Some Presbyterians are deeply involved in the issue of providing sanctuary
for political refugees, especially those from Central America. While sanctuary
advocates claim that United States statutory law and international law support
their position, those openly providing shelter for refugees also realize the poten-
tial risk that they will ultimately be held to have violated immigration laws. The
claims of conscience should be respected with regard to those in the sanctuary
movement who struggle to provide a refuge for victims of repression and vio-
lence in light of civil laws that may hinder such refuge.

Summary

The exercise of conscientious objection should not be seen primarily as a
negative legal right, but as a positive moral virtue. “Conscientious objection”
has often come to signify merely a negative right to object. It should also signify
acts of affirmation, the affirmation of fundamental values of justice and of equal
dignity and respect for all humans. Ultimately, we are called to “obey God ra-
ther than men” (Acts 5:29). The legal right is itself positive; it is grounded not in
grudging governmental concession to conscience but in the positive protection
of religious conscience as a fundamental civic value.

The courts have been wisely reluctant to assume the task of defining what
constitutes “religious” convictions, though they have not always been steady in
their resolve to prevent other governmental officials from doing so. There was a
time when periodicals that editorialized against war lost their second class mail-
ing privileges and ministers who preached against war were prosecuted. At least
one socialist was sentenced to three years in federal prison for saying that the
draft law was unconstitutional.
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The protection of conduct motivated by religious conscience is fundamental
to the vitality of the Free Exercise clause. In seeking to maintain it, we are grate-
ful for the words of Justice Jackson in the Barnette case, “If there is any fixed
star in our constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, other matters
of opinion, or force citizens to confess by word or act their faith therein.”

In view of the foregoing considerations, the 200th General Assembly
(1988) adopts the following affirmations:

1. Individuals should be excused from obeying laws of general appli-
cation which violate their conscience except when “the gravest abuses en-
dangering paramount interests give occasion for permissible limitation.”

2. The legal defense of freedom of conscience must be conceived
broadly enough to include freedom for the nonreligious conscience.

3. The protection of religious conscience should not be limited to ac-
tions stemming from beliefs shared by all members of one’s religious group
or to what is required by the creed or order of one’s religious group. It in-
cludes practice that may be regarded as voluntary by one’s religion as well
as that which is individually derived.

4. The right of adults to refuse medical treatment for themselves on
religious grounds should be upheld; but not their right to withhold medical
care for their minor children when such treatment is deemed necessary to
prevent death or permanent injury.

5. The diversity of understandings of different religious groups as to
what constitutes health should be respected.

6. The right to observe the Sabbath and other days of religious obli-
gation should be protected, but not to the significant material disadvantage
of co-workers whose days of religious obligation are different or those who
are not religiously affiliated.

7. The present selective service law, which requires that conscientious
objectors be opposed to all wars, should be changed to allow exemption as
well for those opposed only to participation in particular wars on the
ground that they are unjust.

8. Not all employment discrimination can be reached by laws. The
church should be prepared to expose, analyze and confront cases of dis-
crimination in public or private employment based on religious conviction
or status, as well as on grounds of race, religion, nationality, sex, or sexual
orientation, and to provide aid and comfort to the victims.

9. Claims of Christian conscience should not be lightly or cynically
made, and should be tested to the maximum extent possible by the counsel
of the Christian community.
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C. Government Support for Religious Institutions

Religious organizations in the United States have almost unvariably unders-
tood activities in education, welfare, health, and other social services to be part
of religious commitment and mission, sometimes focused on those in their own
faith group but very often extended to serve the needs of the public community.
Over the course of our history as a nation, the society has increasingly recog-
nized a public responsibility to meet such needs through the use of public funds.
In some instances, governmental agencies provide such programs directly (pub-
lic schools, veterans’ hospitals, unemployment benefits, public welfare, etc.); in
others, public funds are made available to individuals, through grants or vouch-
ers (education loans, GI Bill, food stamps, Medicare, etc.); in a third pattern,
private institutions receive loans or grants of public funds to provide the defined
service to the public (student and elderly housing, hospital construction, job
training, halfway houses, feeding programs, hotels for the homeless, etc.).

In the past forty years there has been a great expansion in the scope of go-
vernmental social service, health and education programs in this third pattern,
through which public funds are available for a wide range of privately sponsored
and administered social service activities. These programs exist at every go-
vernmental level and government often actively seeks the participation of reli-
gious organizations in many of them. There is continuing controversy within
both the religious and secular community about both the constitutionality and
the propriety of such government assistance and church participation.

These are not new issues. When the General Assembly of the United Pres-
byterian Church adopted the landmark 1963 report on Relations Between
Church and State and the guidelines it contained, there was no guideline relating
to church use of public funds. Those who drafted the report were not unaware of
the issue but noted that it was a problem “so complex as to deny responsible
consideration within the limited time and space available?”” Shortly thereafter a
new process was initiated, resulting in a report and recommendations on
“Church Participation in Public Programs” approved by the 181st General As-
sembly (1969). This analysis is based on that report and, we believe, consistent
with it. Portions are quoted below and Appendix C contains the complete text of
the sections on “Assumptions,” “Policies,” and “Cautions?”

In these developments, the distinction between purely private and purely
public agencies has become blurred as national need demanded and public poli-
cy permitted vastly expanded cooperation between voluntary organizations and
government. The provisions of the First Amendment create a unique context and
tension for church-government cooperation in this regard. On the one hand,
churches should not have to abandon needed social services traditionally part of
their life in an era when cooperation between government and private agencies
has become both common and productive. Indeed, to exclude them from eligi-
bility alone among voluntary agencies would seem to be arbitrary and discrimi-
natory and a possible infringement on the free exercise of religion. On the other
hand, government may not use its influence and funds to support or advance
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religion, requiring that substantive religious character and purpose be divorced
from the activity. Government in the United States is not only required by the
Constitution to safeguard the freedom of religious exercise; it is also expressly
forbidden to take any measures that establish religion. The 1969 General As-
sembly recognized this tension:

Applied literally, “organic separation of church and state” would forbid not only churches
but their representatives, clergy or laymen, even to organize enabling bodies, entirely indepen-
dent of church control, to set public programs afoot in local communities. But this would
refuse minimal cooperation with a legitimate activity of government and would disbar church-
associated citizens from exercising their civil rights. Yet if the wisdom of the separationist tra-
dition is ignored, initial activity by churches may well evolve into uncritical acceptance of
government policy at the expense of the church’s prophetic function. The church must not sell
itself to any government elite... “Separation of church and state” does not mean the divorce of
religion from social and political concern, nor silence the church’s social witness, nor forbid
loyalty to and support of just government; it warns against the legal establishment of religion,
restrictions on its free exercise, and the gradual development of organic institutional ties that
fix public obligations on churches and thus erode religious liberty and tend to bring govern-
ment under the influence of any or all religious groups to the disadvantage of other Americans

The churches cannot afford to assume a position that will impede effective welfare work
by church or state or limit the liberty of the state to meet fairly the diversity of demands made
upon it in a pluralistic society, or systematically refuse cooperation with government in meet-
ing this human need. On the other hand, the church cannot consent for itself or other religious
bodies to measures of cooperation with government which endanger the freedom of the church
to witness as it sees fit, or tend toward an establishment of religion or which present the church
to public view in any way inconsistent with its primary character as witness to God’s reconcili-
ation of the world in Christ.

As these citations make clear, the General Assembly has recognized for
many years that, apart from questions of constitutionality, the church faces se-
rious issues related to its own liberty of faith and action when it receives gov-
ernment funds. The 1969 General Assembly noted the distinction between
“church-controlled” and “church-related” and urged that “temporary or perma-
nent community agencies qualified to receive public funds” be established at
church initiative to maintain such programs; and, if church control was tempora-
rily necessary for start up or experimental programs, that “any permanent pro-
gram resulting . . . be removed from church control and put under the control of
independent community-based bodies:” Holding that “in the conduct of social
services church agencies should accept necessary and proper governmental
regulation and supervision,” the Assembly noted:

The church

....must decide from its own point of view whether or not it will enter into cooperative
arrangements with government. The church’s overriding problem is whether or not God’s work
in Christ is obscured by its cooperation in a particular government program and the acceptance
of the legal structures attendant upon it.

In the section on church autonomy, we noted that under the Free Exercise
clause the church should be free of both government interference and govern-
ment regulation in ordering its life and activity, except where truly compelling
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government interests are at stake. When government appropriates funds for a
constitutionally permitted social service to citizens and structures the service in
such a way that private agencies are permitted to act as agents for government in
the delivery of the service, we believe that churches should be eligible to receive
such funds, but with significant conditions that modify the understanding noted
above. In short, the area of permissible government regulation of the church’s
activity is widened; and the church’s right to structure its activity to reflect its
religious character and purpose is narrowed. Public funds require public ac-
countability and may not be used in ways that advance or support religion,
whether or not in the context of charitable service.

The church is not obligated to accept public funds to support its works of
humanitarian service and indeed may deem the necessary conditions too harsh to
meet. There is no constitutional right to receive such public funds; their denial in
order to avoid palpable infringement of the establishment prohibition does not
itself constitute a burden on the free exercise of religion. The church may initiate
service ministries and operate service agencies, either for its own adherents or
for the public, without governmental intervention and regulation when it uses its
own resources to do so. When it wishes to use public funds for serving public
needs, the church should understand that it gives implied consent to necessary
and proper governmental regulation and supervision, and to the civil compact
concerning the organic relationship between church and state.

It is useful to repeat that public funding for specific social service activities
does not permit government regulation in a way that compromises the autonomy
or leads to entanglement with the more central religious functions of the reli-
gious body. To facilitate the proper relationship, we strongly recommend that
churches and church agencies adopt organizational structures for conducting
social service activities open to the public that keep them distinct from other
aspects of church life, though not necessarily separate, if any use of public funds
is contemplated.

1. Education

Constitutional and public policy doctrines have evolved to permit and regu-
late substantial use of public funds by religious organizations in the areas of
health and welfare, social service and higher education, though there are still
areas of tension and controversy. Religiously controlled elementary and second-
ary education, however, remains a source of unsettled legal interpretation and
unresolved policy conflict. For that reason, it requires a brief separate analysis.

Some religious faiths believe that the general education of children and
young people should occur in an explicitly religious context—that religious and
secular education should be thoroughly integrated. Public education cannot ac-
commodate their belief. Those who hold such belief have a right under the Con-
stitution to create and attend such schools, and many have done so, most notably
the Roman Catholic Church and conservative Christian groups who operate
“Christian academies.” In providing general education, these schools are helping
to achieve a highly valued public purpose—the education of the public—and
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many have long contended that they should in some way be aided by public
funds.

Those who have argued for such support point out that the cost of executing
and maintaining the physical facilities for these schools, quite apart from the
cost of instruction, saves the state from financing identical facilities for public
schools. They further contend that such schools provide substantial instruction
in secular subjects and that public funds could be allocated to those subjects
without violating the prohibition on state support for religion. It is also argued
that requiring students who attend church-sponsored schools to forfeit public
support that would have been available if they had attended public schools pena-
lizes the exercise of their religious liberty and unfairly discriminates against re-
ligious members of the public in the expenditure or administration of public
funds.

Those who have argued against such support point out that those who create
such schools openly acknowledge that they do so in order to achieve the perva-
sive and thorough integration of secular and religious education. The pervasive
religious character and purpose of the school means that all education in such
schools is religious so that aid to such schools aids religious instruction. There
is, in short, no secular function that the state can permissibly aid, since govern-
ment may not sponsor or support religion or religious education. It is ac-
knowledged that persons who pay tuition for religious schools also pay taxes for
public education, but the payment of taxes by religious persons does not create
any right whatsoever to a proportionate distribution of the total tax fund for their
religious enterprises. Neither does the Constitution require reimbursement for
such expense as the state may have been spared by the free exercise of religion.

At the level of constitutional interpretation, government aid to religious
schools has been on the Supreme Court’s docket almost continuously for twenty
years. The Court has been unwilling either to ban all aid or to permit all forms of
aid that have been proposed. It has to all appearances searched for a formulation
that would validate some aid, but not too much, relying principally on the “child
benefit” approach or the “secular component” approach. The former holds that
the state can constitutionally fund educational benefits directly to children or
their parents, even if used at or in connection with a religious school, though it
cannot provide the same aid directly to the school. The latter relies on an attempt
to divide the activities of a religious school into components that are wholly
secular and components that clearly are or might be affected by religion, ap-
proving aid only if it can be traced to a wholly secular expenditure. Since the
whole purpose of such schools is to integrate secular and religious education,
such an approach seems well nigh conceptually impossible. A third approach,
“purchase of services,” in which the state provides services through independent
contractors, was upheld in regard to religious hospitals that cared for indigents
(Bradfield v. Roberts, 1899) and to religious schools providing Indian education
(Quick Bear v. Leupp, 1908) but does not seem to enter into court consideration
of modern religious schools cases.
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The result of the Supreme Court’s search for a coherent formulation is a ser-
ies of inconsistent and finely distinguished decisions that have permitted the
state to fund bus transportation to and from school, lend secular textbooks to
students, provide on-site diagnostic services by state employees to students, pay
religious schools to administer objective secular tests designed by the state and
to take attendance; but have prohibited the state from funding bus transportation
for field trips, providing maps or projectors, providing counseling or remedial
instruction by state employees onsite, or paying a proportion of teacher’s sala-
ries for the time spent teaching secular subjects.

In Mueller v. Allen in 1983, the Supreme Court held that state income tax
deductions for the expenses of sending children to religious schools were con-
stitutionally permissible, at least in some circumstances. It was significant to the
Court that the deduction applied to expenses for transportation and supplies
which could be claimed by parents of public school children and to tuition pay-
ments by a small number of children attending public schools outside their own
districts. Here was an apparent use of an “equal treatment” approach: the state
was not required to discriminate against religion by denying a deduction availa-
ble to parents of public school children.

Thus, it would appear that income tax deductions for private school tuition
would be constitutionally permissible; and, if so, it would be discriminatory to
deny the deduction to parents who sent their children to religious private
schools. Such a deduction tailored only to religious school tuition would be un-
constitutional; but in the affirmative, it would appear that if the deductibility of
contributions to charitable organizations can constitutionally be extended to
churches, then a similar deduction for private schools could extend also to reli-
gious schools.

Alternatively, it has been proposed that the state could give the parents of
every school age child a voucher with which to purchase education in any ac-
credited institution of their choice. In such a policy scenario, it would certainly
appear constitutional for the voucher to be spent for tuition at a religious school.
To deny that, we note again, would be discriminatory. The Supreme Court arti-
culated this principle in Witters recently (1986), though it has been accepted at
the policy level at least since the GI Bill was used for seminary training follow-
ing World War II. Witters concerned the refusal of the State of Washington to
allow Witters to use a state scholarship for vocational training for the blind to be
trained as a pastor or church youth director. Since he could have used the scho-
larship to learn any secular occupation, the Court held that it did not violate the
First Amendment for him to use it for religious training.

The search for a legal formulation that will permit direct state aid to reli-
gious schools will most likely continue to occur within very narrow limits, fru-
strated by the pervasive religious character and purpose of the schools and the
constitutional barrier to government support of religion.

The opposition of Presbyterian General Assemblies to tuition tax credits
and vouchers does not rest on constitutional arguments or interpretation but on
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the long-standing commitment to free and universal public education of the
highest possible quality. That opposition was vigorously restated in 1982: ...
on record as opposing all forms of tuition tax credits and vouchers at levels low-
er than the college level.” The introduction to that action provides a succinct
restatement of the historic rationale for it:

Whereas universal public education has its roots in the Presbyterian Church and pro-
nouncements of The United Presbyterian Church in the United States of America, historically,
have sought to undergird public education and have opposed use of public funds for private or
parochial schools; and

Whereas free public education has been a cornerstone of American democratic society,
playing an important role in building an educated and freedom-loving nation and teaching
children of many different national origins, languages, cultures, and religions how to live to-
gether; and

Whereas many powerful voices favor tuition tax credits, which would offer substantial
rewards to parents for withdrawing their children from public schools and enrolling them in
private schools, or a voucher system by which public funds would be channeled by parents di-
rectly to private schools; and

Whereas such methods would stimulate development of schools for separate races, reli-
gions, languages, cultures, political groups, and social and economic classes, and would cause
a decline of the public schools; and

Whereas many private schools thus obtaining public funds would either be remote from
public control or would find increasing control damaging to their reason for existence; and

Whereas many private schools could operate largely or entirely lacking licensed teachers,

racial equality, sexual equality, and a commitment to religious freedom and our traditional
democratic ideals. (Minutes, 1982 UPC, Pan I, pp. 520-521.)

Conclusion

As Presbyterians continue to struggle with the theological, legal, and public
policy issues of government aid to religious institutions, they should take
thought about three matters. First, we must take care that our particular institu-
tional history and interests do not distort our constitutional and public policy
views. Presbyterians have social service agencies but no parochial schools.
Second, we must take care that our theological and ecclesiastical history of hos-
tility to Roman Catholicism does not unconsciously continue to affect our con-
stitutional and public policy views. Third, we must take care that the integrity of
the faith and mission of the church are not slowly and subtly compromised by
the relationship with government that comes with financial support. Religious
liberty can be put at risk by our own decisions to mute witness and trim behavior
so as not to give offense quite as readily as by overt governmental restrictions.

The 1969 General Assembly spoke to all three of these concerns:

The greatest danger is that the church will misunderstand itself. The United Presbyterian
Church intends to be and always become a fellowship of the servants of Christ. It does not in-
tend to become a hostage of government. It does intend to join with public and private bodies
in continuing service to humankind and thus bear witness to God’s own reconciliation of the
world in Christ. It does not intend to support programs of cooperation between church and state
that may be fairly regarded by other Americans as inconsistent with the First Amendment as
understood by the Supreme Court. It does intend to reserve the right at all times to judge pro-
posals and programs of cooperation with government from two points of view that answer to
its own double character: Do such programs of cooperation enable the church both to manifest
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and witness effectively to God’s own reconciling action in Jesus Christ? Do such programs of
cooperation make for equal justice to all citizens and religious groups in the American consti-
tutional framework?

The United Presbyterian Church asks nothing for itself that it does not willingly grant
others. The General Assembly recommends to its agencies, judicatories, and institutions of the
Church the following criterion: If our own proposals were substantively adopted as the official
position of the Roman Catholic hierarchy, the Jewish community agencies, and others, would
United Presbyterians be satisfied with the consequent evolution of church-state relations in the
United States?

In view of the foregoing considerations, the 200th General Assembly
(1988) adopts the following affirmations:

1. Government payments on behalf of individuals, under programs
such as Medicare, Medicaid, and scholarship assistance, should without
exception be available to clients and students at church-sponsored agencies
and institutions on exactly the same terms as if those patients or clients
were receiving their services from secular entities.

2. Government should not discriminate against religious institutions
and agencies in the expenditure or administration of public funds when the
public purpose can be achieved by the religious group in a way that does
not support or advance religion. When public funds are made available to
private agencies to meet welfare and social service needs, religious pro-
grams and agencies should not be excluded provided that:

(a) the service is open to the public without discrimination on the
basis of race, age, sex, religion or national origin;

(b) the service is administered without religious emphasis or con-
tent, or religious preference or other discrimination in employment or pur-
chase of services;

(c¢) no public funds are used by religiously controlled organiza-
tions to acquire permanent title to real property. (Where existing religious-
ly owned property requires minor modifications to meet specific require-
ments of the particular program and there are public funds expressly avail-
able for such purpose, they may be used by the church also);

(d) the religious organization or agency is subject to the same pro-
visions for safety, general standards and licensing, qualifications of person-
nel, and financial accountability as other private agencies.

3. Since each state guarantees the right to a free public elementary
and secondary education and maintains universally accessible institutions
for that purpose, we oppose as a matter of public policy the use of substan-
tial public funds to support private educational systems, including tax de-
ductions or credits and use of educational vouchers.

4. Where government provides noncurricular services to both public
and private schools that involve the itineration of public employees to the
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institutions, schools sponsored by religious organizations should not be ex-
cluded.

5. Tax deductions for contributions to religious agencies, or for pay-
ments to religious schools should they be enacted, should not be viewed as
support or aid for religion. A policy decision by the state to refrain from
taxing is not equivalent to a decision to appropriate public revenues.

6. Service ministries operated by or related to Presbyterian governing
bodies, whether or not they receive public funds, should offer all services
without restriction based on race, sex, religion, ethnic origin, or sexual
orientation, and should conform to requisite health and safety requirements
and standards regarding licensing and personnel qualifications. Where
such programs are expected to continue for considerable time, placing them
under the control of independent community-based bodies should be care-
fully considered.

7. 1In light of the division within the religious and public life of this na-
tion concerning government aid for religious schools and the great signific-
ance of quality education for all our children, we urge continuing study and
reflection on the whole subject at every level of the church. The child bene-
fit, purchase of service, and equal treatment approaches in particular merit
careful analysis, both in ongoing constitutional interpretation and in public
policy considerations.

D. Taxation and Religious Organizations

Questions concerning the tax status and tax liability of religious property,
persons, income, and activity continue to arise at every level of political and
religious life. The taxing power is the lifeblood of society from neighborhood to
nation. But the power to tax is the power to reward and regulate, and sometimes
to destroy. By taxing some things and refraining from taxing others, or by mak-
ing tax benefits conditional on certain behavior, governing authority can reward,
punish, or induce conformity to its purposes.

Issues surrounding taxation and religion are older than the First Amend-
ment, which frames American consideration of them. The power to tax citizens
to pay clergy salaries was a prominent aspect of the debate leading to the adop-
tion of the Bill of Rights. Variations of that question continue to arise, joined by
new issues arising from the expanded activity and wealth of both government
and religion since the eighteenth Century: property, income and sales tax ex-
emptions for religious organizations; clergy housing allowances and Social Se-
curity participation; the tax status of religious organizations that engage in lob-
bying on political issues; the taxation of “activities income” of religious organi-
zations; loss of tax exemption because of “nonconformity to public policy”; tax-
ation of church-sponsored and controlled activities because they are deemed by
the state to be “nonreligious™; etc.
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“No establishment” and “free exercise” interests are intertwined in such is-
sues. The two First Amendment clauses are closely related, often simply differ-
ent perspectives on a given issue. There is very nearly always tension between
the two clauses; and court decisions move narrowly along the line of tension,
with particular solutions determined by whether free exercise or no-
establishment interests are seen to dominate.

The threshold constitutional issue is whether the state is required to exempt
religious organizations from taxation in order to avoid infringing the right of
free exercise, or prohibited from exempting religious organizations to avoid es-
tablishing religion. For example, there is a plausible constitutional claim to
property tax exemption for houses of worship. For if a church could not afford
to pay, it might have to abandon its house of worship or see it sold at auction.
Surely, that is an intolerable burden on free exercise. On the other hand, if the
church does not pay tax on its land and building, others must pay a bit more to
support public services that benefit all property owners, including the church.
These others, nonbelievers and all, are arguably being required to support the
church and that sounds like an establishment.

In the Walz case in 1970, the Supreme Court held that giving churches the
same property tax exemption available to other charitable organizations does not
violate the establishment clause. In 1943, in the Murdock case, states had been
told that they may not collect a peddler’s tax from proselytizers who distribute
religious literature and request contributions in return, seemingly embracing the
broad principle that the state may not tax specifically religious exercise; it could
not tax sermons, or prayers, or distribution of the Sacrament. But the Court said
that these sorts of taxes were different from taxes on property and income, and it
has never decided whether the Free Exercise clause requires tax exemption for
church property or income.

However, it is increasingly common at the lower levels for courts to hold
that the exemption of religious organizations from taxation is a matter of “sove-
reign grace” and not a matter of constitutional right. Most cases stating this doc-
trine arise at the boundaries of state exemption statutes; they tend to involve
property such as church camps and parking lots. Courts tend to say that because
the exemption is a matter of grace, the legislature can decide which property is
exempt and which property is taxable. The Supreme Court, in the Bob Jones
decision in 1983, itself commented that tax exemption was a matter of legisla-
tive grace, but since the university’s free exercise claims were rejected on the
grounds of a compelling state interest in racial equality in education, it is unclear
whether the Court would deny tax exemption to religious organizations for vi-
olating “public policy” where the government interest is less than compelling.

When the tension between no-establishment and free-exercise is resolved in
a way that leaves legislatures some discretion to tax or exempt from tax, a
second and wholly different question arises. May the legislature grant a condi-
tional tax exemption, exempting only those churches that conform to govern-
ment policy? If government were free to grant tax or withhold exemptions as

~ 32~



different churches pleased or displeased it, government could control all but the
most resolute of the churches. Recent Court decisions appear to lean in this di-
rection, with potentially very serious implications for both establishment clause
and free exercise clause interpretation. These implications are discussed more
fully below and in the background material.

Thus, the constitutional situation in general seems to be: The state may
grant tax exemptions to religion without violating the Establishment clause; the
state may not tax specifically religious exercise, but may tax some religious
property or activity or place conditions on a grant of tax exemption without vi-
olating the Free Exercise clause.

The church’s position on these issues is not dictated by court decisions. We
believe that government cannot constitutionally tax the core exercise of religion,
and that it therefore cannot constitutionally tax the property integral to those
functions. Sacred location and space, a place to meet for prayer, praise, instruc-
tion, and celebration, are intrinsic to communities of faith. Such property is cur-
rently exempt in all states, so despite the loose language of court opinions, there
is no square holding that states or municipalities could constitutionally tax such
property. Where the costs of general community services such as fire and police
protection, street lights, highway maintenance, education, and culture are met by
taxes based on the assessed value of property and buildings, churches should
vigorously resist any attempt to repeal the existing exemptions for core religious
property, even if courts hold such taxes constitutional. Such taxes would strike
at the heart of religious exercise and fall with devastating force on economically
marginal congregations whose land and property might be assessed at very high
levels.

On the other hand, where service is provided directly and billed separately,
such as water and sewer service or sidewalk construction, the church should pay,
even for that part of the cost pertaining to core religious property. When a com-
munity decides to bill individual users for a service, the church cannot plausibly
claim the same service for free. The distinction is between services provided on
a fee-for-service basis, with charges approximating the cost of providing the
service, and services provided to the public as needed and funded by general
taxation.

We recognize that the definition of “core religious property” will be varied
and controverted. It may be a large cathedral or a tiny storefront, a mountain or a
mesa. [t may include ornate altars or plain classrooms. When and if definitional
questions arise, a religious organization’s sincere judgment that property is es-
sential to its core cultic exercise is entitled to substantial deference.

Some congregations have made voluntary contributions to government “in
lieu of tax.” Such contributions should be viewed as truly a matter of grace, not
as an obligation or a quid pro quo for tax exemption. We do not generally rec-
ommend them, though in particular circumstances other governing bodies may
find them appropriate.

~ 33 ~



Regardless of what property is tax exempt, it is even more critical that any
tax exemptions for churches not be conditional on the church’s belief or beha-
viour. The Supreme Court has held in other contexts that the government may
not penalize constitutionally protected conduct by withholding a tax exemption
(Speiser v. Randall 1958)). This protection surely applies to churches, but the
Court has never had occasion to say so. Some lower courts have thought that if
tax exemption is a matter of governmental grace, the government can condition
tax exemption on waiver of constitutional rights. In 1972, the Christian Echoes
decision denied tax exemption to a religious organization that had violated the
restriction on influencing legislation in section 501(c)(3) of the Internal Code.
The court of appeals said bluntly that churches could speak on political issues
and pay taxes or remain silent and be tax exempt, but that they had no constitu-
tional right to free speech and tax exemption at the same time.

The Supreme Court did not review the Christian Echoes decision, so it did
not set a national precedent. However, two important decisions in 1983 seemed
to move the Court in the direction of the Christian Echoes position, though a
careful reading indicates that it has not fully embraced it. In Bob Jones, as noted
above, the Court held that the Internal Revenue Service may deny tax exemption
to religious institutions that violate “public policy” where a compelling govern-
ment interest is at stake. The principal factor operating was not “conformity to
public policy” but “compelling state interest:” As we have recognized in other
sections, a truly compelling government interest may override religious free
exercise interests that would otherwise rise to the level of constitutional rights.

The other 1983 decision, Taxation With Representation (TWR), did not in-
volve religion but is analogous in potentially important ways. TWR argued that
the 501(c)(3) restriction on influencing legislation violated its rights to free
speech. The Court agreed that “the government may not deny a benefit to a per-
son because he exercises a constitutional right.” But it held that this rule did not
apply to TWR’s case because it could organize a 501(c)(4) affiliate, completely
under its control, to carry on its political activities. Contributors to the 501(c)(4)
could not claim a deduction, but the Court found no constitutional right to a tax
deduction for contributions to influence legislation. Tax exemption for influenc-
ing legislation was a matter of grace. The Court agreed that government could
not penalize TWR’s exercise of constitutional rights but found no penalty on the
basis of the particular facts in the case.

The matter is quite different for the church, but there is no certainty that the
Court would so construe. In “attempting to influence legislation” churches speak
to the moral aspects of political issues. Such witness flows directly from funda-
mental faith and is integral to its free exercise. It is essential to the church’s
identity and mission, and to the moral authority of its pronouncements, that it
speak as “church” through its religious structures and leaders. No church can be
restricted to speaking on political issues solely through functionaries employed
by a political affiliate without violating its faith and calling. Any attempt to se-
gregate a church’s political speech from its moral and religious speech funda-

~ 34 ~



mentally misunderstands the nature of church speech on political issues. A later
section of this statement analyzes why speaking on the moral implications of
political issues is a core religious function, protected by the free exercise clause,
though it is also political speech, protected by the free speech and free press
clauses.

We hold that the restrictions in section 501(c)(3) when applied to the speech
of the church and its leaders are unconstitutional as a limitation on a core reli-
gious function. Religious organizations must be permitted to express their reli-
gious and moral perspective on political issues directly without forfeiting their
tax exemption or the deductibility of contributions to them. This constitutional
protection is extended to those religious organizations whose participation in
public political debate is in the context of their overall religious witness. Reli-
gious organizations are not and should not be structured for the main purpose of
supporting particular candidates or influencing particular legislation. If it is al-
leged that an organization has claimed religious character to shelter a principally
political purpose, evaluation of such organizations must be made on the same
considerations outlined elsewhere in this statement for determining what is or is
not a religious organization.

More generally, we deny the legitimacy of government attempts to regulate
churches by granting or withholding tax exemptions. Regulations attached to tax
exemption must be justified by a compelling government interest. As affirmed in
the sections on conscientious objection and church autonomy, “compelling in-
terest” must be narrowly defined.

When the state grants exemption from taxes to religious organizations, the
basic definition of what constitutes religious activity must be made by those or-
ganizations. With increasing frequency, taxing jurisdictions seek to collect taxes
from religious organizations on particular property or activity in the face of sta-
tutory provisions exempting “churches, conventions, or councils of churches and
their integrated auxiliaries” from tax liability. In such instances, the justification
is most often that the property or activity is not sufficiently “religious” to quali-
fy, although wholly owned, operated, controlled, and defined by the religious
organization as a part of its life and work. We urge Presbyterians, when dealing
with such situations, to recognize that the issue is not “whether the church
should pay taxes.” The issue is: “Who defines the church’s nature and minis-
try?” The church need not argue that it is constitutionally entitled to a particular
exemption; it need not necessarily press for exemptions defined in past times to
be retained, except for those related to core religious functions. But where the
law contains the broad-form exemption for religious and charitable organi-
zations and activities, Presbyterians must resist any attempt by taxing authorities
to define some of the properties and activities wholly controlled and defined by
the church as nonreligious.

These considerations, of course, do not apply to what is generally known as
the “unrelated business income” of religious organizations and the property used
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to produce it. The Presbyterian Church and others have long affirmed both the
constitutionality and appropriateness of such taxation. Indeed, most of the so-
called mainline religious bodies requested the legislation covering such income
and property in sections 501(b), 511, 512, and 513 of the Internal Revenue
Code.

Subject to the foregoing, particular taxes or exclusions from taxes should
treat religious organizations equally with charitable and nonprofit organizations;
or put another way, religious organizations should not be singled out for either
penalty or privilege.

Some have argued that the church should pay taxes whether or not similar
charitable and nonprofit organizations do. This argument may be based on a
conviction that tax exemption for churches is an unconstitutional establishment
of religion. That argument has been rejected by the Supreme Court. The argu-
ment may also be based on a conviction that the church compromises its poten-
tial for prophetic witness if it “accepts favors” from the state. Unless the church
has sought or defended privileged tax status only for religious organizations,
which Presbyterians should certainly oppose except for property essential to the
core functions of religion, we do not believe this argument has weight. Indeed, if
churches were excluded from tax provisions, either exemptions or liabilities,
applicable to general charitable and nonprofit organizations, that would discri-
minate against them simply because of their status as religious bodies. That
could well be unconstitutional but should be opposed in any case.

Two existing provisions of the Internal Revenue Code violate the principle
of no special benefit—no special burden for religious organizations. Under one
section, clergy are permitted to exclude from taxable income a housing allow-
ance or the value of the free use of a manse provided to them. The exclusion
applies to ordained persons who are educators, administrators, and other church
functionaries as well as to retired clergy. Another section of the code permits
employees of other organizations to exclude the value of housing furnished to
them for the convenience of their employer at the place of employment, but the
exclusion for clergy applies whether or not the manse meets the standards speci-
fied in that section. Such a provision available only to clergy raises establish-
ment of religion questions and is inappropriate under the principle noted above.
The tax status of the value of clergy housing should be determined by the same
provisions that apply to employees of other organizations.

Sections 1401 and following of the Internal Revenue Code require clergy to
pay Social Security taxes as “self-employed persons” imposing a special burden
on these religious employees relative to the employees of other organizations.
The rationale for this legal fiction was that a requirement that the religious or-
ganization pay the tax would constitute a free exercise burden on the religious
body itself. Since the funds in either case come from the same source, the be-
lieving contributors, free exercise is no more or no less burdened by either me-
thod of payment. The pattern of Social Security tax payments for clergy should
be the same as for employees of other organizations.
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The 1970 General Assembly (PCUS) approved several criteria regarding
taxation and tax exemption of religious bodies. The criteria are generally consis-
tent with the analysis and recommendations of this report, with the exception of
“voluntary contributions in lieu of taxation,” and are reprinted in full in Appen-
dix D.

In view of the foregoing considerations, the 200th General Assembly
(1988) adopts the following affirmations:

1. The state may not use its power to tax or to exempt from taxation,
to restrict, or place conditions on the exercise of religion.

2. The state may not tax the central exercise of religion or property
essential to the core functions of religion. We hold that the application of
the restrictions in Section 501(c)(3) of the Internal Revenue Code to the
speech of the church and its leaders are an unconstitutional limitation on a
central exercise of religion.

3. We support exemption of other church property and income as a
matter of legislative policy. Such exemptions do not “establish” religion.

4. We concede that some properties and operations of religious or-
ganizations may be subjected to taxation by legislative act; but we will resist
all efforts to do so by administrative determination, in the face of statutes
that exempt churches from taxation, that some properties or activities
wholly controlled and operated by the church as part of its mission are
“nonreligious:”

5. We affirm the legitimacy of taxing unrelated business income and
property used to generate such income.

6. Particular taxes or exclusions from taxes should treat religious or-
ganizations equally with charitable and nonprofit organizations; religious
organizations should not be singled out for either penalty or privilege ex-
cept for the exemption of property essential to the core functions of religion.

7. Special tax exemptions or burdens for the property and income of
ministers or other church employees are inappropriate. They should be
phased out over a period long enough to accommodate the reliance of many
churches on existing exemptions.

8. Payments to government for specific services billed separately to all
property owners are not “taxes” and may legitimately be required of reli-
gious organizations at the same rate as for other property owners.

9. Churches should feel no obligation to make voluntary contributions
in lieu of taxes, and all such contributions should be truly voluntary. They
are not a quid pro quo for tax exemption.
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E. New Religions and Threats to Conversion

When the First Amendment to the Constitution was written two hundred
years ago there were thirty-six religious bodies or denominations serving a pop-
ulation of approximately five million. Now there are over fifteen hundred reli-
gious bodies in the United States. Two hundred years of religious freedom, im-
migration, and cultural evolution have created a far more pluralistic religious
climate. In the nineteenth century there were large immigrations of Catholics
and Jews. New denominations emerged, as diverse as Jehovah’s Witnesses and
Mormons. More recently, Buddhists and others have come from the Far East,
and Moslems from the Middle East. Eastern religions have won converts here,
and new indigenous religions have developed. Finally urbanization and increas-
ing mobility have led to the geographical dispersion and greater visibility of
once relatively isolated groups and consequently much more interaction with
religions once on the edge of society.

These new religions, often indiscriminately branded as “cults,” compete
with the interests of the more traditional religions in the society. They often have
charismatic leaders and rigorous pieties that demand much more of their follow-
ers than is demanded by older religions that have become less militant and more
comfortable. New religions may deviate in other ways from the cultural and re-
ligious norms of the society in which they exist. They are often feared and dis-
liked, and their success engenders hostility. The conflicts and persecutions asso-
ciated with the spread of Christianity, the spread of Islam, and the Protestant
Reformation illustrate that at times there can be no greater danger to religious
liberty than the conflict between new and traditional religions.

Some people have resorted to extraordinary means in the attempt to control
“cults” and “rescue” their converts. Unwilling to believe that a loved one would
convert to a strange religion that demands great personal sacrifice, distraught
relatives and friends are quick to conclude that the “cult” must have “brain-
washed” the convert. Relatives of converts have fought “brainwashing” with
“deprogramming,” a process in which individuals who are members of a reli-
gious group are abducted and held captive during efforts to persuade them to
recant their beliefs. Some courts have held that such deprogramming is false
imprisonment, a civil wrong for which the victim can recover damages. A few
deprogrammers have been criminally prosecuted for kidnapping.

Deprogrammers have sought to avoid these risks by finding legal authority
for their actions. In several states, legislation has been introduced that would
allow parents to seize adult children from religious groups and initiate depro-
gramming. Other deprogrammers have invoked statutes providing for guardians
or conservators of incompetents. A few courts have appointed parents as guar-
dians over their adult children, with authority to hold the “ward” for depro-
gramming. In vacating such an order, the California Appellate Court noted that
guardianship of adults who experienced religious conversion would violate reli-
gious liberty and license “therapy” for purposes of thought control.
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We can be sympathetic to the fears and anxieties engendered when family
members or friends become deeply involved with strange and demanding reli-
gious groups, but the charge of brainwashing is rarely justified and the response
of deprogramming under physical restraint is indefensible. Some new religions
do win converts through emotional manipulation. So do some traditional reli-
gions. It is undoubtedly true that television evangelists manipulate more peo-
ples’ emotions in our society than do proselytizing cults. Nearly all religions
make unverifiable promises of spiritual benefits; some religions, both old and
new, make more or less specific promises of material benefit as well. The es-
sence of Christianity is the miracle of Christ’s death and resurrection and the
promise of eternal life through God’s grace. These are not “provable proposi-
tions,” and we have no right to insist that the claims of new religions be sub-
jected to empirical verification. As the Supreme Court recognized in United
States v. Ballard (1943), people “may believe what they cannot prove. ... Reli-
gious experiences which are as real as life to some may be incomprehensible to
others.”

The law cannot question claims of faith, nor can it fairly distinguish among
external environmental influences and “the inner testimony of the Spirit” to
judge the authenticity of conversion. Mystery and emotion are vital elements in
the life and expression of nearly all religions. Incense and invitation hymn, ritual
of friendship and mourner’s bench--by what standards can courts differentiate
the great variety of ways by which religion “manipulates” the emotional envi-
ronment of potential converts. Neither courts nor other private parties are in a
position to evaluate the subjective experience of someone converted or intro-
duced to a new religious faith. Government intrusion into the embrace of faith
violates the First Amendment guarantee of free exercise in the most fundamental
way.

The law must confine itself to clearly defined and identifiable abuses. Most
fundamentally, physical coercion must be forbidden whether engaged in by
proselytizers or deprogrammers. To legalize any form of physical coercion or
restraint for purposes of deprogramming strikes at the heart of the right to
choose one’s own religion. The law can provide remedies for fraudulent claims
about empirical facts in this world, not dependent on any claim of faith, whether
engaged in by proselytizers or deprogrammers. A religious leader cannot solicit
money for relief of the poor or construction of a shrine when he intends to spend
it on luxuries for himself. For better or worse, he can solicit money on the prom-
ise that God will bless the giver. Proper enforcement of existing laws would pro-
vide adequate remedies for physical coercion and secular fraud.

Several cases are in the courts now in which former members of new reli-
gious groups seek damages on various grounds, usually some form of fraud. In
most instances, the persons had been active and satisfied adherents for a consi-
derable period of time before becoming disaffected. They are ordinarily backed
by organizations known principally for their anti-cult stance and activity. Some
extremely punitive damage verdicts (in the millions of dollars) have been
awarded by lower courts. Some of these have been reversed, but several cases
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are still in the trial or appeals process. We view such litigation with the same
perspective outlined above. It is no more appropriate for the courts to judge the
authenticity of faith and conversion retrospectively than at its initiation. The
prospect of government assessing financial penalties on religious bodies to com-
pensate disillusioned lapsed members is so fundamentally offensive to the First
Amendment as to appear incomprehensible. The possibility of disillusionment
with faith is part of the freedom to embrace it in the first place. The law should
not attempt to preclude the latter or protect us from the former.

Finally, we recognize the rights of parents to control their unemancipated
children and the pain of parents when children at any age leave the family’s reli-
gion. Greater attention and education must be provided to families whose mem-
bers have become involved in a new religion. The church community should be
encouraged to assist family members, parents and friends attempting to cope
with the seemingly “alien” religious experience of a loved one. Likewise the
church community must always be supportive and compassionate toward indi-
viduals attempting to grow in their conversions and religious experiences, re-
membering that life in faith is also a developing and changing reality for those
embracing new religions.

In view of the foregoing considerations, the 200th General Assembly
(1988) adopts the following affirmations:

1. The right to choose one’s own religion, and to change that choice, is
the most fundamental religious liberty. This right must be vigorously pro-
tected from governmental intrusion or physical coercion, either by those
seeking to convert or those seeking to prevent conversion. This right should
also be protected from fraud, but courts cannot evaluate claims of religious
faith.

2. The church should be tolerant of other religions and respect their
right to proselytize and practice their beliefs in accordance with the tenets
of their faith.

3. We oppose judicial and legislative efforts to interfere with freely
chosen and maintained religious commitments by legal adults, whether
based on attempts to define legally undesirable “cult” religion, the use of
conservator and guardian procedures, or reversal through legally autho-
rized deprogramming.

4. We further oppose the use of civil law by persons disaffected or
disenchanted with their religious experience, unless plausible allegations of
physical coercion or fraudulent claims related to empirical facts are
present. The right of religious freedom carries responsibility for its exercise
and the risk of disenchantment.
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5. The church should provide counsel, education, and support for the
family members and friends of those who have converted to a new faith or
undergone a powerful religious experience, and indicate understanding and
continued openness to those who have converted.

F. Religious Expression in Public Places

Prayer and other religious expression in public places have been the subject
of continuing controversy. Some have sought to eliminate all religious expres-
sion from public places; others have aggressively promoted it with the stated
intent to imply governmental approval, if not sponsorship, of Christianity. In
between are those who simply want, for instance, to gather on a university cam-
pus for Bible study like other students gather to seek a ban on nuclear testing
and find themselves in court instead. Most of these controversies can be re-
solved by maintaining a clear distinction between government-sponsored ex-
pression and private expression. Religious expression by the government itself
or sponsored by the government threatens religious liberty and is forbidden by
the establishment clause. On the other hand, religious expression by private citi-
zens and organizations, initiated by private citizens and organizations, is pro-
tected by both the free speech and free exercise clauses and cannot be banned
from public places. Like political speech, religious speech in public places can
constitutionally be subjected to neutral regulations of time, place, and manner.
But it may not be restricted because of its content by either prior restraint or
subsequent penalty.

Religious expression takes different forms, of course. An Easter sunrise
service in the city park or a papal mass in the plaza is clearly appropriate and
constitutional on the principle stated above. The proposal to erect a large lighted
cross in a public park overlooking the city is another matter. Such a prominent
and permanent display of religious symbolism can hardly avoid the color of reli-
gious establishment. The initiative and the funds to implement it may be private
but the “speech” is governmental.

Government should be absolutely neutral in matters of religion, and the re-
ligion clauses commit the nation to that posture. Much of the controversy over
school prayer and other public religious expression arises from the conviction
that government may support one religion if it tolerates other religions, or that it
may support religion generically if it does so nonpreferentially and noncoercive-
ly. The drafters of the First Amendment repeatedly rejected language that would
have allowed such a stance. Such convictions, then, do not pass constitutional
muster and would in any event be bad public policy, they do not keep the gov-
ernment sufficiently out of religion. The establishment clause prohibits govern-
ment preference for one religion over others or of religion over nonreligion. This
does not mean that the clause prefers nonreligion; indeed, it prevents govern-
mental indoctrination against religion. Neither government programs nor public
school curricula may be shaped to any theological view, whether theistic, agnos-
tic, or atheistic.
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The ban on religious expression by government protects religious choice
from government intrusion. It also protects religion from trivialization by gov-
ernment. Of necessity, seeking not to offend, not to exclude and not to particu-
larize, government religious expression would be a vague and syncretistic civil
religion. The inevitable tendency would be to endorse a pale version of the pre-
dominant beliefs in the locality, offending not only those who hold other beliefs
but also those who take seriously the predominant beliefs. The Supreme Court
recognized these problems in its 1963 decisions prohibiting state-sponsored or
teacher-initiated religious expression in public schools. It is regrettable that the
Court has departed from this rule in other contexts, as in its decisions permitting
legislative prayers, Marsh v. Chambers (1983), and municipal nativity scenes,
Lynch v. Donnelly (1984). The Court’s emphasis on the secular nature of
Christmas in concluding that a creche does not sponsor or endorse religion is
offensive to Christians and transparently false to non-Christians.

Although government may not sponsor religious expression, it does not fol-
low that private citizens cannot pray or speak of religion in public places. To
forbid religious speech in a public place where nonreligious speech is permitted
would violate the free speech, free exercise, and equal protection guarantees of
the Constitution. That would convert the required governmental neutrality to-
ward religion into governmental hostility. The Supreme Court properly applied
this principle in Widmar v. Vincent (1981) holding that student religious groups
are entitled to meet on college campuses on the same terms as nonreligious
extracurricular groups.

There has been controversy and litigation over whether high school students
are entitled to this right to conduct religious activities on school grounds. There
are clear differences in the context. In most instances, high school students are
in school under compulsory attendance laws; that is, their presence is more a
matter of government requirement than private choice. In many instances, clubs
and activities are structured during the instructional day and are viewed explicit-
ly as part of the instructional curriculum, making them more “curricular” than
“extra-curricular” and more “government-sponsored” than private. And it has
been argued by courts that high school students are more impressionable than
college students, therefore more likely to take school permission as school spon-
sorship.

Nevertheless, we believe that the principle noted above can be applied
equally to high school students. That is, if the high school has created an “open
forum,” allowing genuinely extracurricular and privately-initiated student
groups to meet in the school building, it should grant the same rights to student
religious groups. There is no requirement that schools establish such an open
forum, though we are persuaded that it is a sound policy, subject to reasonable
time, place, and manner regulations. The fear that such equal treatment of reli-
gious speech will permit evasion of the school prayer decisions arises from fail-
ure to distinguish government-sponsored speech from private speech that hap-
pens to occur in a public place. To preserve that distinction and avoid abuses,
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school officials must not be allowed to create and sponsor student religious
groups.

The controversy over “moments of silence” in public schools illustrates
another failure to distinguish private from public religious speech. Most courts
that have considered the matter have held “moment of silence” legislation or
policies to be unconstitutional, discovering that the expressed intent and class-
room implementation make it a “silent prayer” sponsored by the school. Expe-
rience confirms that such abuse has been widespread where the “moment of si-
lence” has been instituted. Prayer should remain a private religious expression
without government sponsorship or endorsement. A “moment of silence” is not
inherently unconstitutional, of course, but we do not believe that such statutes
should be enacted. The pressure to enact them comes from those who openly ac-
knowledge the intent to “get prayer back in the schools”; thus it is improbable
that the “moment of silence” would be implemented in a wholly neutral way.

The public school does not have to pretend that religion does not exist or is
not to be mentioned in public, though it may neither endorse or oppose religious
beliefs nor observe or belittle religious rituals. Public schools are constitution-
ally permitted and should be strongly encouraged to teach about the role reli-
gious faith and religious persons and groups have played in history, politics,
social life, literature, and art; so long as the treatment is comprehensive, objec-
tive and treats different religions with complete neutrality. The exclusion of the
role of religion tragically distorts the curriculum and the educational experience.
The distortion is widespread, as recent textbook evaluation studies have demon-
strated. In the interests of authentic education, this situation must be remedied.

There are difficulties in this “objective inclusion of the role of religion”;
and it is largely those difficulties, rather than hostility to religion, that deter text-
book publishers and school administrators and teachers. There are those in the
community who see “endorsement” in any mention of religion in the school
curriculum. There are those who want any mention of religion to be tailored to
essentially evangelistic ends. And there are those for whom “objectivity” prec-
ludes the mention of unflattering things about their particular religion or any
mention at all of the role of religions of which they disapprove. However, be-
tween the endorsement of religion and the exclusion of religion, there is a wide
range of possibilities, some of which come close to the ideals of neutrality and
objectivity. This particular form of “religious expression in public places” is so
important and so neglected that Presbyterians should give particular attention to
the efforts to find that neutral and objective middle.

Public schools do have a responsibility to teach general moral values around
which there is substantial social consensus. This teaching must not depend upon
theological justification or invoke theological sanctions. The duty to teach the
religious basis for moral values rests with the home and the church. When the
state recognizes a compelling need to deal with controversial moral issues such
as sexuality, it may constitutionally hold and teach values based on nontheologi-
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cal considerations but would be wise to acknowledge competing views and treat
them with respect and encourage students to think through moral questions for
themselves. Students holding minority views are bound to be offended when the
government adopts one position on a controversial moral question without refer-
ence to other views.

Religious expression also often asserts views on controversial matters, such
as the origin of the universe and the forms of life. Religious views of these mat-
ters may sometimes conflict with views from scientific or other perspectives.
The right of public expression for religious views does not carry a guarantee that
they will not be challenged. The state is entitled to express views on these mat-
ters from nonreligious perspectives, even though it is obligated to remain neutral
on questions of religion. Thus, for example, the state is free to teach the scientif-
ic evidence in favor of evolution and to require students to achieve basic literacy
in science. But it cannot require students to accept the premise that science is the
only way to answer these questions. If some students believe that the scientific
evidence is irrelevant because religion provides a different answer, the state
must respect that belief.

Religion in its many forms and expressions is a vital force in the lives of
people in this nation and thus in the society in the largest sense. Arguments and
efforts that tend toward the total exclusion of religious expression from the pub-
lic life of the people are mischievous and mistaken and must be resisted. How-
ever, public expression must not be confused with official sponsorship which is
both unconstitutional and bad policy. The line is not always clear, of course. In
those instances, commitment to freedom of expression deserves at least equal
weight to concern about establishment, particularly as close cases are consi-
dered.

Christianity is the historic and familiar majority religious faith in the United
States. Our stories of civic origin, whether flowing from New England or New
Spain, are inseparably intertwined with Christian energy and expression. The
Presbyterian Church is a well-known and highly respected expression of Chris-
tian religion, deeply rooted in American life and history and enjoying both poli-
tical and social access and influence in most places. Because of these things,
Presbyterians have particular responsibility for community leadership in safe-
guarding the legal and responsible public expression of religion and for model-
ing such expression in their own life.

Presbyterians should, first, be careful of the constitutional limits and legal
requirements when considering or planning public services or acts of witness,
either for themselves or with other religious groups. Majority status and political
access can lead us or others unconsciously to forget the limits and bypass the
requirements.

Presbyterians should, second, be alert to the barriers encountered by reli-
gious minorities, particularly new and unfamiliar ones, in exercising rights to
constitutional and legal public expression. Remembering our own early history
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as Protestants, we should be quick to advocate and defend their rights, no matter
how “wrong” their faith or how strange their practice may seem. Their liberty is
of a piece with our own.

Presbyterians should, third, be sensitive to the faith and feeling of others in
planning public religious expression. “Appropriateness” should not be simply a
legal question. Such consideration for others is right in itself; it is also important
in keeping the civil compact of tolerance strong. We should give careful thought
as to whether the “time, place, and manner” we contemplate will give unneces-
sary offense to those of other faiths or no faith, not simply if they conform to
legal requirements.

In view of the foregoing considerations, the 200th General Assembly
(1988) adopts the following affirmations:

1. Government must be neutral in matters of religion. It may not
show preference of one religion over others, for religion in general, or for
religion over nonreligion. While contact and conversation between public
officials and religious leaders on public policy issues are certainly appropri-
ate, official institutional ties between government and religion are not. For
that reason, we continue to oppose the appointment of ambassadors to the
Holy See of the Roman Catholic Church.

2. Government may not engage in, sponsor or lend its authority to re-
ligious expression or religious observance. We continue to oppose any con-
stitutional amendment to permit public schools to sponsor prayer.

3. Religious speech and assembly by private citizens and organiza-
tions, initiated by them, is protected both by the Free Exercise of Religion
and Free Speech clauses of the Constitution and cannot be excluded from
public places.

4. The display of religious symbols in connection with private speech
and assembly in public places is appropriate and legal. We oppose the per-
manent or unattended display of religious symbols on public property as a
violation of the religious neutrality required of government.

5. Religious speech and assembly in public places may be regulated
by government as to time, place, and manner, but only in a neutral manner
and not to any greater extent than nonreligious expression.

6. Statutes permitting “moments of silence” in public schools are not
inherently unconstitutional but should not be enacted because they are sub-
ject to misuse through pressures to allow state-sponsored prayer or endorse
religion.

7. If a public secondary school permits genuinely extra-curricular
student-initiated group activities in noninstructional time, religious expres-
sion should be permitted, subject to the same regulations and restrictions.
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8. Public schools may constitutionally teach their students about reli-
gion in a neutral way. The incorporation of factual and objective references
to the role of religion when teaching history, social studies, art, and litera-
ture is essential to a comprehensive and balanced education and should be
encouraged and assisted in every possible way.

9. Presbyterians should be particularly vigilant to protect the right to
public religious expression for new and unpopular minority faiths, and be
sensitive to the faith and feelings of others in their own public expressions
of faith.

G. Religious Participation in Public Life

The metaphor of a “wall of separation between church and state” is particu-
larly misleading when used to advocate the separation of religion from politics
or from any other dimension of the public order. The First Amendment has nev-
er meant separation of religion from community or separation of the church
from public life. On their face, the religion clauses constitute an absolute prohi-
bition on government participation in religious life; there is no hint that that bar-
rier was even thought to isolate religion from the life of the republic.

For Reformed Christians, there is a happy coincidence between the legal
and the theological: Participation by individuals and groups in public life, in-
cluding its political, economic and social dimensions, is not only a constitutional
right but also a religious responsibility. From 1788, in the same Basic Principles
that placed a commitment to liberty of conscience at the heart of the church’s
faith and governance, the Presbyterian Church in this nation has articulated “an
inseparable connection between faith and practice, truth and duty” (FG-1.0304).
We assert that “the promotion of social righteousness” is one of the great ends of
the church (FG-1.0200); and that “the recognition of the human tendency to ido-
latry and tyranny calls the people of God to work for the transformation of so-
ciety by seeking justice and living in obedience to the Word of God” (FG-
2.500). The church is called to share “with Christ in the establishing of his just,
peaceable, and loving rule in the world” (G-3.0300). What is articulated in order
has been made central in confession: “To be reconciled to God is to be sent into
the world as God’s reconciling community. This community, the church univer-
sal, is entrusted with God’s message of reconciliation and shares God’s labor of
healing the enmities which separate people from god and from each other. . .
The church gathers to praise God ... and to speak and act in the world’s affairs
as may be appropriate to the needs of the time” (BC-9.31, 9.36).

According to the Reformed tradition and the standards of the Presbyterian
Church (U.S.A.), then, it is a limitation and denial of faith not to seek its ex-
pression in both a personal and a public manner, in such ways as will not only
influence but transform the social order. Faith demands engagement in the secu-
lar order and involvement in the political realm.
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Participation in public life implies both support for and criticism of the pub-
lic order. Religious bodies and people of faith hold to a wide variety of convic-
tions, ideas, and values that make important contributions to the shape and
strength of public life. That life has been shaped by individuals and groups that
have sought to create new forms, sustain traditional ones, challenge existing
ideologies and reform or resist unjust institutions. Participation is thus viewed
by the government sometimes as a blessing and at other times as a threat. It is
not surprising that many, particularly those who hold power, often prefer less
participation by citizens and groups in the public arena, including those moti-
vated by religious convictions, or at least wish that such participation be limited
to a supportive role.

The participation of church bodies and believers in public life has seldom
gone uncriticized or unchallenged and that is perhaps more true today than ever.
Religious groups have participated vigorously on both sides of public policy
debates on Central America and abortion, in the face of internal criticism and
public challenges, both legal and rhetorical. In each major political party, or-
dained clergy candidates for the presidency have developed impressive strength,
based in large part on the support of coreligionists who have moved into local
and state politics as organized religious groups, in a direct way. In 1984, the
stance of the candidate for Vice President on abortion was publicly criticized by
leaders of her own church which occasioned widespread analysis and debate
within the Catholic Church and the public media. In all these and similar devel-
opments, there were frequent charges that such activity was in violation of the
“separation of church and state” allegedly required by the First Amendment.

However, the Supreme Court has properly rejected claims that legislation
violates the establishment clause if it embodies the moral teachings of a reli-
gious group or has been advocated by religious groups (Harris v. McRae, 1980;
McGowan v. Maryland, 1961). The Court has struck down a clause in the Ten-
nessee constitution that disqualified clergy from serving in the state legislature
(McDaniel v. Paty, 1978). Such victories on behalf of religious participation in
the political realm should not tempt us to relax our vigilance. Attempts to deny
and reduce the full expression of religious convictions within the public order,
whether by churches or their adherents, are not likely to diminish.

Some of the most serious pressures on religious participation in public life
have come through the provisions of the Internal Revenue Code that a tax ex-
empt religious organization is not to devote a “substantial” part of its activity to
attempts to influence legislation nor participate or intervene in political cam-
paigns on behalf of any candidate for public office. In 1976, the IRS held that an
organization that had asked candidates for public office to endorse a code of
campaign ethics had engaged in prohibited activity, though the organization had
not endorsed any candidate or published the response to its request. In 1978, the
IRS denied tax exemption to an organization that had sent a questionnaire to
candidates and published the responses without comment in its newsletter. That
created such an uproar that it was replaced by a vague ruling establishing an “all
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the facts and circumstances test” Two 1980 rulings seemed to relax the IRS li-
mitations to some degree. A “private letter ruling” held that the reporting of
votes on proposed legislation and the presentation of testimony to the platform
committees of the two major political parties did not constitute participation in a
political campaign. Revenue Ruling 80-282 held that publishing congressional
voting records on a number of issues after the close of the session would not
jeopardize exempt status, though the publication would show whether the votes
were in accord with the organization’s positions on the issues. The Internal Rev-
enue Service does not seem to be able to distinguish between discussion of is-
sues and candidates, on one hand, and intervention in campaigns on behalf of
specific candidates on the other, though the Supreme Court emphasized the ne-
cessity of this distinction in interpreting laws dealing with political expression
(Buckley v. Valeo, 1976).

The Supreme Court has never had opportunity to rule squarely on the re-
strictions on political activity by churches contained in the Internal Revenue
Code. We believe that the right of religious bodies and individuals to participate
in public political life is not only an imperative of faith but is grounded in the
guarantees of the First Amendment. Religious groups and people of faith enjoy
freedom of speech and assembly, petition for redress of grievances, and all the
other liberties accorded other groups and individuals under the Constitution. In
the case of religious groups, however, these are the instruments of the transcen-
dent guarantee of religious liberty. The right to petition and the right to speak
freely are in service to the even more fundamental right to free exercise of reli-
gion, which government may not infringe. The First Amendment does not and
could not compel religious participation in public life; but it stands sentry over
all attempts to ban or burden it.

For these reasons, limitations upon the freedom of religious bodies to parti-
cipate in public life are illegitimate and unconstitutional. The church is bound to
reject any regulations limiting church advocacy of particular legislation or en-
dorsement of candidates, or establishing religious qualifications for office hold-
ers. We acknowledge that some campaign finance laws and similar regulations
applicable to all could also be applicable to churches, though not in any fashion
that suggests that political activity is the major purpose of churches or that re-
quires excessive governmental entanglement in the overall affairs of the church.
But we deny the legitimacy of special restrictions on religious bodies or clergy,
whether imposed on the basis of religion or as a condition of tax exempt status.
And we deny the legitimacy of any restrictions on the church’s own speech on
social or political issues. Specifically, the political activity provisions of
501(0(3) of the Internal Revenue Code, which limit the right of tax exempt
churches to influence legislation or political campaigns, abridge religious liber-
ty. As affirmed in the section on the church and taxation, they should be re-
pealed or held unconstitutional.

We recognize the tendency of governments, political parties, and candidates
to invoke the support of religion and religious bodies to legitimate their policies
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and power, and to seek the blessing of religious authority for partisan purposes.
We must also recognize that churches can be tempted to seek political authority
and control of the political process in the effort to make their vision of society
mandatory for the society. It is easy to step from advocating our vision to seek-
ing to enforce it, from protecting religious liberty to requiring “right” belief and
action.

The church must advocate its positions on public issues, but it should not
seek to exercise political authority in its own right. We venture no opinion on
whether explicitly religious political parties would be held to be a constitutional
form of participation in public life. We do assert that we are opposed to such
participation on both theological and public policy grounds; and that any such
party that might win election would be barred by the First Amendment from
implementing an explicitly religious platform.

For the same reasons of policy, we believe that the church’s advocacy of
public policy goals should not draw heavily on the specific theological language
and symbols that animate our vision of public life. We should translate our vi-
sion into the language of public discourse. When we support job training pro-
grams for the homeless poor, we draw motivation from the Old Testament wit-
ness of God’s care for the sojourner and Jesus’ infinite love for the excluded, but
we should not advocate the policy on the ground that God wills it, whether or
not such advocacy is constitutional. We should translate our advocacy into the
language of the common civic vision, the language of justice, equality, and op-
portunity.

Presbyterian Elder Thomas Wiseman, Chief Judge of the United States Dis-
trict Court for the Middle District of Tennessee, speaks of religious participation
in public life as “evangelizing Caesar” and admirably summarizes the issues of
public participation, after noting that some attempts are both unwise and un-
constitutional:

Not that churches and individual Christian Americans should not evangelize Caesar to
observe what Christ has commanded. Urging an end to the arms race, or advocating greater
emphasis on social programs to aid the poor and oppressed, are advancing Christian precepts
but not the Christian religion.

... As a Reformed Christian, I am dedicated to the continuing effort to reform the world
and its institutions. Political participation is where much of the action is in this effort ...

In my own Presbyterian church today there are those who believe the immigration laws
are contrary to the law of God and, therefore, they are participating in the sanctuary movement.
Putting this kind of belief into action is in the highest tradition of the faith, as when the apostles
told the high priest they must obey the law of God rather than man. It is another way of evan-
gelizing Caesar and has proved effective as in the civil disobedience of the Civil Rights move-
ment and opposition to the war in Vietnam.

... We can insist upon maintaining the wall of separation between church and state while still
exercising the church’s prophetic role of calling Caesar to task when he commits error. I have
suggested to you that there is no inconsistency between maintenance of that wall and an evan-
gelical advocacy of Caesar to exercise his functions according to the teachings of Christ, so
long as we don’t ask Caesar to put on the trappings of religion. I have suggested that it is con-
stitutionally acceptable, but often prudentially unwise, to attempt to evangelize others to moral
conduct through Caesar; it violates both the Establishment Clause, and its historical and theo-
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logical reason for being, to attempt to evangelize others through Caesar in any matter relating
to worship or religious practice, or inculcation of belief.

In view of the foregoing considerations, the 200th General Assembly
(1988) adopts the following affirmations:

1. The corporate entities and individual members of the Presbyterian
Church (U.S.A.) are obliged by the religious faith and order they profess to
participate in public life and become involved in the realm of politics.

2. Pastors and officials of the church, as well as lay members, have
the right and responsibility to stand for and hold public office when they
feel called to do so.

3. The “free exercise of religion” must be understood to include and
protect the right to practice faith in public and private as well as the right
to believe; and thus to include participation in public affairs by the individ-
uals and church bodies for which such participation is an element of faith.

4. As part of the church’s participation in public life, governing bo-
dies of the Presbyterian Church (U.S.A.) at every level should speak out on
public and political issues, taking care to articulate the moral and ethical
implications of public policies and practices.

5. We recognize that speaking out on issues will sometimes constitute
implicit support or opposition to particular candidates or parties, where
policy and platform differences are clearly drawn. Since such differences
are the vital core of the political process, church participation should not be
curtailed on that account; but we believe that it is generally unwise and im-
prudent for the church explicitly to support or oppose specific candidates,
except in unusual circumstances.

6. We reject and oppose any attempts on the part of the church to ex-
ercise political authority or to use the political process to achieve govern-
mental sponsorship of worship or religious practice.

7. We oppose attempts by government to limit or deny religious par-
ticipation in public life by statute or regulation, including Internal Revenue
Service regulations on the amount or percentage of money used to influence
legislation, and prohibition of church intervention in political campaigns.
We will join with others, as occasion permits, to seek repeal of such regula-
tions and statutes, or a definitive ruling by the Supreme Court on their con-
stitutionality.

II. BACKGROUND
A. Biblical and Theological Reflections

In reflecting on how Presbyterians should understand relationship to their
government in the present age, we are tempted to look everywhere but the Bible.
After all, our government is democratic—unlike the monarchies and empires of
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the biblical world—and highly complex. Yet the state is still part of God’s
world, and the Bible has something to say about it. We see the state through
different eyes than those who lived in biblical times, yet the truth about God’s
world and the truth about God’s love for the world that they saw still guides us.
Along with Paul, we see the state as a necessary instrument for creating an or-
dered world in which we can live, work, and worship. Also with Paul, we be-
lieve that we are called to freedom, and we therefore value religious liberty.
Along with the Old Testament prophets, we believe that the church has a vision
of what God wants for the world, and we feel compelled to share that vision
with society, and the political realm. Along with Moses, Elijah, Daniel, and the
apostles, we understand that the governing powers must sometimes be resisted.

The picture of church-state relations that we can fairly derive from these
biblical examples and principles is thus a subtle and complex canvas with many
shades and nuances. From our perspective, we see biblical affirmation for the
representative democracy in which we live and for its constitutional arrange-
ments regarding religious liberty and relations between church and state. Yet we
see free and vital faith in other polities and do not doubt biblical warrant for
these as well. As Reformed Christians, we feel a biblical challenge to seek in the
public arena to give earthly reality to the biblical vision of the Kingdom of God,
while respecting the liberty that the Bible affirms for those whose vision differs,
and we rejoice to live in a state that protects our freedom to do so. Yet we know
that many faithful Christians seek withdrawal from the world rather than en-
gagement with it, and do not doubt biblical warrant for their views.

The world of church-state relations, viewed from a wholistic biblical pers-
pective, is thus a world of tensions and choices in which we must respect the
need for order, on the one hand, and for liberty—most specifically including
religious liberty—on the other.

1. Religious Liberty

“For freedom Christ has set us free; stand fast therefore and do not submit
again to a yoke of slavery” (Galatians 5:1). Religious liberty in its current mean-
ing was unknown in the world of the Bible. It would be wrong to assert direct
biblical sanction for either religious toleration or religious diversity on the basis
of Paul’s passionate assertion or his later echo to the Galatians. “You were
called to freedom, brothers and sisters” (Galatians 5:13). And yet it seems unde-
niably true that the spirit of liberty in faith so precious to us today is the conse-
quence, centuries later, of that liberty of the spirit proclaimed and lived with
such clarity and conviction in the first century.

Liberation is at the heart of the Christian experience of God as freedom is
the necessary dynamic of faith. “If you continue in my word, you are truly my
disciples and you will know the truth and the truth will make you free (and) if
the Son makes you free, you will be free indeed” (John 8:31,36). In more than
fifty references in the New Testament, the early apostles probed the meaning
and dimensions of “the glorious liberty of the children of God” (Romans 8:21).
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Apart from freedom there is no faith; in the absence of liberty, there is no
present Lord: “Now the Lord is the Spirit and where the Spirit of the Lord is.
there is freedom” (II Corinthians 3:17). Karl Barth echoes this profound simplic-
ity in his definition of the church: “The church is the fellowship of those who
are freely called by the Word of grace and the Spirit and love of God to be the
children of God.” (The Christian Community and the Civil Community, page
173).

Liberty, then, is the substance of God’s gift to us through the Lord and the
Spirit. But there is another dimension to our understanding of religious liberty,
concerning not only the substance but the structure and source of the Spirit’s
gift. Religious insight and faith come from God, who exists over and beyond the
powers and principalities of earth. Such insight and faith are recognized and
received; they can neither be commanded or controlled by civil authority, mili-
tary power or religious piety. Of this overarching reality, biblical faith is su-
premely and unshakably confident. In hundreds of references in both Old Tes-
tament and New, the Spirit (or Word) from God, recognized as the source of
authentic insight, is understood to “blow where it will” (John 3:8). “Who has
directed the Spirit of the Lord or as counselor has instructed God?” (Isaiah
40:13).

There are no foolproof human mechanisms by which to test the authenticity
of insight claimed to be from God. Even officially certified mainline religious
officials can be prophets of a lying Spirit (I Kings 22) or “blind leaders of the
blind” (Matthew 15:14). There are many biblical reminders of the capricious and
surprising manner in which the Spirit or Word is manifested in unusual ways
and unexpected people. Jesus reminded his disciples of the unreliability of all
human criteria for validating the presence of the Spirit as he told them of the
surprises that awaited at the final accounting (Matthew 25). In Martin Luther’s
paraphrase of Jesus’s words in Matthew 21:31, the thieves and prostitutes go
into heaven ahead of the doctors of the church. And Rahab the Harlot made the
mighty roll call of the faithful in Hebrews 11.

“The Spirit of the Lord came upon” Baalam (Numbers 24:12), Joshua
(Numbers 27:18), Gideon (Judges 6:34), Jephthah (Judges 11:29), Saul (I Sa-
muel 10:10), David (I Samuel 16:13), Azariah (II Chronicles 15:1), Isaiah
(Isaiah 61:1), Jesus (Mark 1:10), Stephen (Acts 6:5), Peter (Acts 4:8), and Paul
(Acts 9:3). Wherever faith occurs—in William, Pablo, Ivan, Chang, Teresa, Su-
san, or Helga, and just perhaps in the Scientologist, the Hare Krishna, the fol-
lower of Rev. Moon or Joseph Smith—the Spirit must be credited. There is a
powerful biblical logic that holds us back from overmuch attempt to sort it all
out, summarized in Jesus’s parable: “Let all grow together until harvest time,
lest in pulling the weeds you root up the wheat along with them”. (Matthew
13:29).

Here then is the second dimension to the biblical grounding for religious li-
berty: a combination of conviction that the source of authentic religious insight
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is beyond earthly power to compel or control, and attention to the biblical warn-
ing to be skeptical of human judgment as to the validity of faith or human at-
tempts to regulate it. Liberty—freedom—is the Spirit’s way as well as the Spi-
rit’s gift.

For almost two hundred years, Presbyterians in the United States have given
theological expression to these biblical principles in their constitutional docu-
ments, as the first of the historic principles of church order:

That God alone is Lord of the conscience, and hath left it free from the doctrines and

commandments of men which are in anything contrary to God’s Word, or beside it, in matters
of faith or worship.

Therefore, we consider the right of private judgment, in all matters that respect religion,
as universal and unalienable: We do not even wish to see any religious constitution aided by
the civil power, further than may be necessary for protection and security, and at the same
time, be equal and common to all others.

The worship and service of God are ultimate and profoundly personal com-
mitments, ones which the state may not legitimately infringe. Any attempt to
subvert these most basic and personal freedoms, either to control and direct the
church or to restrict or proscribe the right of individuals to believe or worship in
certain ways, seeks human political control of a God-given gift.

Such control can sometimes be sought by religious adherents themselves
who want to have civil power—the power of the sword—used to mandate their
particular orthodoxy and penalize all other religious views. In the seventeenth
century, Roger Williams, a minister who believed that the state should provide
order and peace for its citizens but leave them free to make up their own minds
about religion, was forced to leave the Massachusetts Bay Colony operated by
Calvinist Puritans on just such theocratic lines. He went on to found Rhode Isl-
and where religious freedom became the rule.

“Can the sword of steel or arm of flesh make men faithful or loyal to God?”
Williams asked. Does God really want governments to require outward loyalty
and faithfulness to the church when the “inward man is false and treacherous?”
And since “civil and corporal punishments do usually cause men to play the
hypocrite,” how can the government know that those from whom it forces con-
fessions to orthodoxy really believe what they are confessing? Williams pointed
out that because “the world is situated in wickedness, and consequently accord-
ing to its disposition endures not the light of Christ,” as the First Letter of John
says, then the civil magistrates cannot perceive God’s will and enforce ob-
edience to it without making mistakes. Magistrates have no right to compel ob-
edience to their human and therefore flawed vision of what God wants for the
world. Rather they must stick to their own business—the business of govern-
ing—and do what they can within that sphere to foster peace, order, and justice.
It is a misuse of their mandate to govern to enforce religion.

The religion clauses of the First Amendment to the Constitution of the
United States prohibit governmental establishment or support of religion and
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guarantee the free exercise of faith to religious groups and believers, paralleling
the convictions expressed in the 1788 Presbyterian principle quoted above.
Presbyterians and all Americans are thankful to be governed in such a polity,
committed to respect and defend religious liberty. But in the final analysis, our
biblical and theological understanding of that liberty is that we have it as a gift
from God and not at the sufferance of the sovereign. A recent General Assembly
put the matter succinctly:

Freedom of faith is not finally a gift of governments, but of God. That is in fact what
makes authentic faith such a threat to the governments of this world that they instinctively seek
ways to contain and control it. The church must witness to its faith and vision, regardless of
whether that witness is protected by the world’s laws. In the absence of legal liberty, the
church will suffer persecution for its faith, but legal liberty is not the source or the precondition
of faithfulness. The church does not denigrate such freedom, but it does not depend on it. The
church does not seek persecution but is willing to accept it. (Minutes, 1983, Part 1. page 371.)

2. State and Citizen: Their Mutual Responsibility

The Apostle Paul’s reflection on the relationship between the state and its
citizens in Romans 13 is one of the primary, explicit biblical texts. Paul, who
dedicated his life to spreading the gospel of Jesus Christ in a hostile world,
learned much about the relationship of a citizen to the state and experienced for
himself the painful ordeal of a person caught between his duties of God and his
duties to the state. The Roman government blocked his ministry as best it could
and finally, it appears, put him to death.

Paul advised the members of the Christian community at Rome to “be sub-
ject to the governing authorities . . . not only to avoid God’s wrath but for the
sake of conscience” (Romans 13:1-5). Paul explained that all authority, includ-
ing civil authority, comes from God: . . . “[T]here is no authority except from
God, and those that have been instituted by God. Therefore he who resists the
authorities resists what God has appointed, and those who resist will incur judg-
ment” (Romans 13:1-2).

The point is that God has provided for civil authority to enable a life togeth-
er of people born with original sin, who, if unrestrained, would harm each other.
Civil authority is a gift of God to meet a human need. Jesus recognized that even
Pilate’s authority came from God, even though Pilate used it to condemn him
unjustly: “You would have no power over me unless it had been given you from
above ...,” Jesus said. God’s gift of civil authority, however, does not mean that
we are required blindly to obey. Paul, the apostles, and Jesus himself disobeyed
sometimes. A closer look at Romans 13 shows that God’s gift of civil authority
does not raise government authority above challenge; rather it requires those
who govern to use their power properly.

“Let every person be subject to the governing authorities:” Paul told the
church at Rome (Romans 13:1). As the Swiss theologian Karl Barth pointed out
in 1938, Paul’s Greek word translated as “be subject to” does not mean to be
directly and absolutely subject to someone but to respect that person as that per-
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son’s fidelity to his or her office demands. Accordingly, one’s submission to a
ruler is determined and conditioned by the ruler’s submission to the function that
God intends rulers to perform. Paul assures us that the ruler’s function is estab-
lished by God to provide peace and order. Hence Paul calls Christians to respect
the state because it is the vehicle for mediating the God-given gifts of peace,
order, and justice which allow the state’s citizens to live and work in freedom,
and the church to carry out its task of proclaiming salvation. Thus Christians are
called to support and respect the state not because it is the state but because it
exercises a necessary function in the world that God created: It is intended to
assure peace, order, justice and freedom.

A better translation of the Greek term often rendered as “be subject to” or
“submit” might be “order yourselves under.” Paul could have chosen a Greek
term that implies unqualified obedience. If he had, we might be able to say that
Paul tells us to obey the government even when it is grossly wrong. But he did
not. He avoided that term, which he used elsewhere to describe the unqualified
duty that Christians owe to God, and instead chose another to describe the duty
owed to the state. Far from counseling blind obedience, Paul was warning the
state that it must be faithful to its calling, for the citizens’ duties to it are condi-
tioned upon that faithfulness. When unjust, the state still provides a vehicle of
order, but is not entitled to acquiescience in its unjust acts.

All of the apostles came to know from their own experiences that obeying
God could at some point require them to disobey the emperor. Peter and the oth-
ers, jailed by the Sanhedrin—the Jewish council, which the Romans allowed to
govern religious matters—refused the Sanhedrin’s order to stop preaching Jesus
Christ. “We must obey God rather than men:” they replied (Acts 5:29). When
the authorities’ orders squarely conflicted with the apostles’ religious duty, they
followed God.

Paul did not meekly submit to direct Roman authority when it was not exer-
cised properly. The Romans beat him at least three times. (II Corinthians 11:25).
In Philippi the Roman magistrates not only flogged him but threw him into jail
unjustifiably (Acts 16:22-24). Paul did not suffer these wrongs passively. Ra-
ther, he demanded justice. When the magistrates in Philippi told him to leave
quietly the morning after they beat and imprisoned him, he refused. Not until the
magistrates came personally to apologize for mistreating him would Paul leave
the city (Acts 16:35-39). Paul must have known that Jesus himself had defied
Roman power. Herod had tried to interrogate Jesus, but Jesus refused to answer
(Luke 23:9). He also remained silent before Pilate when the Jewish high priests
and scribes and the Roman procurator accused and questioned him (Mark 15:5).

Paul’s attitude toward the state was positive. He saw that it played an im-
portant role in God’s creation, but he was not afraid to measure the state by the
standards of love and justice and to act when it fell short. The ruler “is God’s
servant for your good,” Paul wrote (Romans 13:4). “Therefore one must be sub-
ject, not only to avoid God’s wrath, but also for the sake of conscience” (Ro-
mans 13:5). Being “subject,” as we have seen, means giving thanks for the func-
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tion that government serves. As Paul’s own life shows, however, it does not
mean obeying blindly if government does not act for good but for ill. The duty
of obedience is conditioned upon the state’s faithfulness to its own duties.

There are other New Testament references to the subject, more casual and
less nuanced than Paul’s discussion in his letter to the Christians in Rome. The
First Epistle of Peter encourages Christians in Asia Minor to “be subject for the
Lord’s sake to every human institution, whether it be to the emperor as supreme
or to governors as sent by him. . . Honor all men. Love the brotherhood. Fear
God. Honor the emperor” (I Peter 2:13,17). And Titus is advised to remind his
congregation “to be submissive to rulers and authorities” (Titus 3:1). The con-
text for both these admonitions is very explicitly the issues of pastoral discipline
and public acceptance that the struggling new Fellowship of the Way of Free-
dom faced from the beginning: “For it is God’s will that by doing right you
should put to silence the ignorance of foolish men. Live as free persons, yet
without using your freedom as a pretext for evil” (I Peter 2:15-16). The charac-
ter and weight of the pastoral advice to Titus is clarified by a look at other
phrases in the same sentence: “Remind them ... to be ready for any honest work
... to avoid quarreling ... and to show perfect courtesy toward all” (Titus 3:1-2).
Good advice then and now but not major doctrinal formulation. The phrase “for
the Lord’s sake” conditioned and grounded all such behavioral advice; “that the
Word of God may not be discredited” (Titus 2:5) was its stated motivation. Ob-
edience and honor to God—not to the emperor and his governors—was the fun-
damental dynamic.

Such advice is not unique to the New Testament, of course. The book of
Proverbs says that one should “fear the Lord and the King and ... not disobey
either of them, for disaster from them will arise suddenly, and who knows the
ruin that will come from them both? (Proverbs 24:22). The writer knew however
that “it is an abomination of kings to do evil for the throne is established by righ-
teousness” (Proverbs 16:12) and also something of the contingent authority of
the sovereign: “By me kings reign and rulers decree what is just; by me princes
rule and nobles govern the earth” (Proverbs 8:15-16). And in an extraordinary
display of ambivalence, the Old Testament contains a remarkable record of
“those days (when) there was no king in Israel (and) everyone did what was
right in his own eyes” (Judges 21:25); “when the Lord your God was your
king,” (I Samuel 12:12) understood to rule without mediators. And when a re-
bellious and idolatrous Israel insisted upon an earthly sovereign to govern them
“that we also may be like all the nations,” God tells Samuel, “they have rejected
me from being king over them ... you shall solemnly warn them and show them
the ways of the king who shall reign over them” (I Samuel 8). The profile of
government as both burden and blessing has rarely been so starkly illustrated.

John Calvin was deeply persuaded by the biblical teachings that see civil
authority as a gift from God:

Subjects ought to be induced to submit to princes and governors not merely from a dread

of their power . . . but because the obedience which is rendered to princes and magistrates is
rendered to God, from whom they have received their authority.
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Subjects approve their obedience to them in submitting to their edicts, in paying taxes, in
discharging public duties and bearing burdens which relate to the common defense, and in ful-
filling all their other commands.

If there is anything in the public administration which requires to be corrected, let them
not raise any tumults, or take the business into their own hands ... but let them refer it to the
cognizance of the magistrate who is alone authorized to regulate the concerns of the public.

Yet Calvin also taught that civil servants had a duty to resist the “violence
or cruelty of kings.” Though he was very careful in admitting challenge to the
properly appointed authorities, he recognized that God had overthrown rulers
and dropped a thinly-veiled hint:

But whatever opinion be formed by acts of men, yet the Lord equally executed his work
by them when he broke the sanguinary scepters of insolent kings and overturned tyrannical
governments. Let princes hear and fear.

Mere obedience, then, is clearly not the end of the matter for Calvin. In the
remarkable concluding section to the Institutes, he makes clear and explicit the
exception to the presumption of obedience.

But in the obedience which we have shown to be due to the authority of governors, it is
always necessary to make one exception, and that is entitled to our first attention—that it does
not seduce us from obedience to God to whose will the desires of all kings ought to be subject,
to whose decrees all their commands ought to yield, to whose majesty all their scepters ought
to submit. Indeed, how preposterous it would be for us, with a view to satisfy men, to incur the
displeasure of God on whose account we yield obedience to men...If they command anything
against God, it ought not to have the least attention; nor in this case ought we to pay any regard
to all that dignity attached to magistrates, to which no injury is done when it is subjected to the
unrivalled and supreme power of God.

Calvin knew that he was not dealing with abstract theological principles. He
understood well the political consequences of fidelity to the exception he recog-
nized:

I know what great and present danger awaits this constancy, for kings cannot bear to be
disregarded without the greatest indignation; and “the wrath of a king,” says Solomon, “is as
messengers of death.” But since this edict has been proclaimed by the celestial herald, Peter,
“We ought to obey God rather than men,” let us console ourselves with this thought: that we
truly perform the obedience which God requires of us when we suffer anything rather than de-
viate from piety.

Civil government is a gift from God that we thankfully order ourselves un-
der. But the government’s job is to be God’s servant for our good, to order pub-
lic life rightly and to punish the wrongdoer so that society might live in justice
and its members might live in safety (Romans 13:4-6). When the government
ignores or corrupts its role, flouts justice and endangers peace, it is no longer
fulfilling the purpose for which God gave us the gift of civil authority. When
that happens, Christians, one by one and as the church, must search consciences
and seek the Spirit’s guidance to discover what it will mean in a particular time
to obey God rather than men.
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3. The Church’s Role in Civil Society

In the Reformed understanding of Scripture and faith, the church is called to
bear witness in the civil society to the insight and vision freely given by the free
Spirit. The church attempts to function as a sentry, to cry out when is sees some-
thing amiss, and also to prepare its members to serve peace, justice, and order in
the vocations and governance of the common life. The roots of this instinct to
speak truth to power run deep in the biblical heritage, which understands the
requirement to come from God and not from political ideology or ambition.
“And the Lord sent Nathan to David” (I Samuel 12:1) with a message about the
king’s stewardship of the authority given by God: “Why have you despised the
word of the Lord, to do what is evil in his sight?” (Il Samuel 12:9). In contem-
porary terms, it is God who commissions the lobbyist: “The word of the Lord
came to Elijah, in the third year, saying, 'Go, show yourself to Ahab’ (I Kings
18:1). And when the king, frustrated and weary over his three year struggle with
the prophets of the Lord” in which many had died (I Kings 18:13), angrily de-
nounced Elijah’s meddling in governmental policy, he got the still relevant re-
ply, “I have not troubled Israel, but you have because you have forsaken the
commandments of the Lord” (I Kings 18:18). The government must be called to
account when it misuses its God-given authority and ignores or subverts its God-
given responsibilities.

The Old Testament prophets are properly seen as the major source of bib-
lical definition and support for this function, even though they often did not
make the translation from religious to governmental language we know is re-
quired in our circumstances. During the unusually peaceful and prosperous reign
of Jeroboam II, who was king of Israel from 786-746 B.C., Amos assailed the
state for its oppression and injustice, even in prosperity:

Hear this word, you cows of Bashan, who are in the mountain of Samaria,
who oppress the poor, who crush the needy, who say to their husbands, “Bring,
that we may drink” (Amos 4:1). . . [Blecause you trample upon the poor and
take from him exactions of wheat, you have built houses of hewn stone, but you
shall not dwell in them; you have planted pleasant vineyards, but you shall not
drink their wine. For I know how many are your transgressions and how great
are your sins—you who afflict the righteous, who take a bribe and turn aside the
needy in the gate. (Amos 5:11-12).

Amos publicly pronounced God’s judgment on the king, who represented
the state, because the state failed to fulfill its role. Even though peace and pros-
perity reigned, oppression and injustice were everywhere, and Amos drew upon
his vision of God’s ways to condemn the king’s actions.

A generation later, when the Northern Kingdom of Israel had fallen to As-
syria and the Southern Kingdom of Judah worried about the monster lurking on
its northern boundary, Isaiah of Jerusalem took the state to task for its greed, in-
justice, and oppression of the poor. “Your princes,” he said, “are rebels and
companions of thieves. Everyone loves a bribe and runs after gifts. They do not
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defend the fatherless, and the widow’s cause does not come to them” (Isaiah
1:23). Isaiah saw the rich profiting by exploiting the poor. “What do you mean,”
he asked, “by crushing [God’s] people, by grinding the face of the poor?”
(Isaiah 3:15). He pronounced woe to those who “decree iniquitous decrees” . . .
“turn aside the needy from justice, and . . . rob the poor of [God’s] people of
their right” (Isaiah 10:1-2). Isaiah predicted that God would send an enemy
from the north, perhaps the Assyrians, to punish Judah for its sins. What was
needed, he said, was a king who would provide justice and compassion, who
“with righteousness . . . shall judge the poor, and decide with equity for the
meek of the earth” (Isaiah 11:14).

Isaiah saw the king as an instrument of God’s providence, a divine provi-
sion for peace, order, and justice. He also saw God as continually involved in
the king’s affairs. God raised up prophets to call for change and, if that failed,
might even send the dreaded Assyrians. Isaiah saw God as a living God involved
with the people. A prophet, therefore, had to act as a sentry for the state. He
could not resist proclaiming God’s judgment on oppression and injustice. Isaiah
did not want to do away with the king or to assume the king’s role himself. On
the contrary, says Old Testament theologian Gerhaard von Rad, “he looked for a
king who would bring peace and righteousness. Much the same can be said for
Amos and Micah.” Jeremiah and Zephaniah also stood in that tradition. They
conceded the king’s role—indeed, they saw kingship as a gift from God—but
expected the king to carry out his duties with justice and compassion. They
reached this view because they knew that the whole world was God’s. The king
was responsible as a steward of a part of God’s world to govern it properly, and
the prophets kept him accountable. While they assailed him for infidelity to
God’s commandments, we would seek to point out his failure to fulfill his God-
given function as a ruler. We would translate our vision into the language that
the government understands.

Presbyterians affirm a duty to witness to government based on a vision of
the promised kingdom. We do so out of obedience to God’s Word and Spirit as
best we can understand and follow it, but we do not seek to capture or manipu-
late the coercive power of government to impose our religious vision on the
whole society. We advocate our views about sound policy for the public as vigo-
rously, specifically and persuasively as we can, but we do not form a Presbyte-
rian Party. We seek to influence electoral and governmental choices and to make
our voice heard and heeded in the political process, but we do not run our own
candidates for public office. Though we may have prudential reasons for avoid-
ing direct political authority, there is a theological basis for our reticence. The
church compromises its calling to provide a vision of God’s intended order by
succumbing to the temptation to wield political power directly, just as the state
subverts its calling if it seeks to become the final source of vision and meaning
in the society.

Exactly fifty years ago, in 1938, the General Assembly of the Presbyterian
Church in the U.S.A. adopted a report proposed by a Special Committee on the

~ 590 ~



Amendment of the Confession of Faith regarding civil government. Though the
proposal later narrowly failed official ratification by the presbyteries because
some did not vote, one section provides an excellent theological summary of the
church’s duties toward the government:

It is the duty of the Church to pray for the government and for the people to
whom it pertains; to uphold the civil and religious liberties of all citizens; to
support the policies of the government when they are in accord with the stan-
dards of righteousness revealed in the Word of God and to bear witness against
such policies as depart from these standards. ... The Church must educate its
members as Christian citizens, cultivating within them a conscience sensitive to
all forms of oppression, injustice and social maladjustment and inspiring them to
bring about their correction. The Church must quicken and instruct the public
conscience...” (Minutes, 1938, Part I, p. 47).

Conclusion

Presbyterians give thanks to God for the gift of civil government, which is
intended to bring order to our world, to provide a framework in which we can
live together in peace and search for fulfillment. We believe, as Paul said, that
we are called to freedom, and that government should recognize freedom as an
important resource for its people. We believe in saying “yes” to the overall role
that government plays, even though we may be called to say “no” to the govern-
ment in a particular time and place. We believe that we have a vision of the
coming kingdom of God, which we should announce to the world in terms of
justice, compassion, and peace, although we refrain from infringing others’
freedom by seeking to impose our religious views on our society. We believe
that we should stand guard as sentries and cry out against abuse, but never forget
that the church must always claim independence for itself and never seek to un-
dermine the independence of the state.

B. Historical Development of Calvinist Thought on Religious Liberty
Introduction

There exists at the heart of Reformed faith a deep tension in regard to reli-
gious liberty and civil authority. That tension derives from certain theological
and ecclesiological themes that pull in different, if not conflicting, directions.

On the one side, the tradition has consistently emphasized an essential dis-
tinction between the “internal forum” of conscience and the “external forum” of
civil authority, between the “law of the spirit” and the “law of the sword.” Such
a conviction implies firm lines of separation between church and state and vi-
gorous respect for the free exercise of conscience in religious belief and prac-
tice.

On the other side, the tradition has understood the civil order to need a reli-
gious foundation. That conviction favors positive, cooperative relations between
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church and state, and calls for civil encouragement and promotion of religious
belief and practice in the interest of maintaining civil order. Some modern ef-
forts sometimes seem to echo the earlier themes of governmental responsibility
to limit or restrict unorthodox religious doctrine or practice.

The varying approaches to resolution of the strain between these two basic
convictions is an important part of the story of Reformed faith, and more par-
ticularly of Presbyterianism, from the sixteenth century to the present.

On the one side, the tradition has consistently emphasized an essential dis-
tinction between the “internal forum” of conscience and the “external forum” of
civil authority, between the “law of the spirit” and the “law of the sword.” Such
a conviction implies firm lines of separation between church and state and vi-
gorous respect for the free exercise of conscience in religious belief and prac-
tice.

On the other side, the tradition has understood the civil order to need a reli-
gious foundation. That conviction favors positive, cooperative relations between
church and state, and calls for civil encouragement and promotion of religious
belief and practice in the interest of maintaining civil order. Some modern ef-
forts sometimes seem to echo the earlier themes of governmental responsibility
to limit or restrict unorthodox religious doctrine or practice.

The varying approaches to resolution of the strain between these two basic
convictions is an important part of the story of Reformed faith, and more par-
ticularly of Presbyterianism, from the sixteenth century to the present.

1. Calvin and the Reformation

The Protestant reformers’ concern to work out the relations between church
and state was not new. The problem had been at the heart of Christian thought
and experience from the beginning of Christianity. By forming itself into a sepa-
rate “spiritual” institution alongside the “temporal” institution of the state, and
by laying claim to its own independent jurisdiction, the Christian church dramat-
ically recast the existing Roman and Judaic understanding of the state and of its
shape and purpose. At the same time, the emergence of the church in the first
century A.D. established a central perplexity for all who would come after, in-
cluding the members of our own age: how to relate the two spheres or “two
kingdoms” without forgetting the distinction between them.

There is much ambiguity and tension in Calvin’s thought on this question;
that is part of the abiding volatility of the Calvinist response to this central per-
plexity of Christian thought and life. On the one hand, Calvin, like many of the
Anabaptists, emphasized the sharp separation between freedom and coercion,
between the spirit and the sword. We must appreciate, he writes,

... how great a difference and unlikeness there is between ecclesiastical and civil power.

For the church does not have the right of the sword to punish or compel, not the authority to
force; not imprisonment, nor the other punishments which the magistrate commonly inflicts.
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Then, it is not a question of punishing the sinner against his will, but of the sinner professing
his repentance in a voluntary chastisement. The two conceptions are very different. The church
does not assume what is proper to the magistrate; nor can the magistrate execute what is car-
ried out by the church. (IV, 9. 3. This and similar citations are to The Institutes of the Christian
Religion.)

Indeed, Calvin laid it down in no uncertain terms that the two kingdoms
“must always be examined separately; and while one is being considered, we
must call away and turn aside the mind from thinking about the other.”

On the other hand, Calvin proceeded in numerous places to disregard his
own counsel.

We must know [the two kingdoms] are not at variance. For spiritual government, indeed,
is already initiating in us upon earth certain beginnings of the Heavenly Kingdom, and in this
mortal and fleeting life affords a certain forecast of an immortal and incorruptible blessedness.
Yet civil government has as its appointed end, so long as we live among men, to cherish and
protect the outward worship of God, to defend sound doctrine of piety and the position of the
church, to adjust our life to the society of men, to form our social behavior to civil righteous-
ness, to reconcile us with one another, and to promote general peace and tranquility (IV, 20, 2)

The conflict is between two incompatible images of the relations between
church and state. One is a uniformist, establishmentarian image according to
which the state enforces, at least externally, true piety and worship as well as
civil righteousness, after the fashion of Calvin’s own experiment in the sixteenth
century Geneva. In this image, as exemplified in much of the Old Testament,
proper piety and worship are taken to be indispensable to the cultivation of civic
virtue, namely the restraint of arbitrary violence (murder, theft, libel) such as is
proscribed in the second table of the Decalogue.

The other image differentiates true piety and worship—"things of the spi-
rit,” of the inner life—from social behavior and civic virtue. As civil offenses
themselves involve the use of illicit coercion and victimization by one human
being against another, the state may properly intervene and apply coercion in
order to restrain or punish such offenses. But because the inner life—the sphere
of mind and conscience—is effectively addressed and transformed, not by wea-
pons of the body but only by weapons of the spirit, the spiritual order must at all
costs be placed beyond the reach of civil “courts, laws and magistrates,” and
must conduct its affairs independently of them.

The underlying assumption is this: In regard to “heavenly things” (pure
knowledge of God, the nature of true righteousness, and the mysteries of the
heavenly kingdom), “human knowledge wholly fails” (I, 2, 24), and thus re-
quires explicit supernatural assistance. In regard to the conduct of “earthly” af-
fairs (government, household management, mechanical skills, and the liberal
arts), on the other hand, “there exist in all men’s minds universal impressions of
a certain civic fair dealing and order” . . . “some seed of political order has been
implanted in all men. And this is ample proof that in the arrangement of this life
no man is without the light of reason” (II, 2, 13). Consequently, “men have
somewhat more [‘natural’] understanding of the precepts of the Second Table
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[than the First] because these are more closely concerned with the preservation
of civil society among them.” (II, 2, 24)

In other words, Calvin here attributes to human beings a significant degree
of natural moral capability to order their lives without requiring any particular
religious revelation or guidance. This is the basis in Calvin’s thought for the
provisional separation of the civil and moral sphere from the religious or spiri-
tual sphere, a separation that would have important consequences in the hands of
the left-wing Calvinists like Roger Williams.

Accordingly, although Calvinism unquestionably inspired an impulse to-
ward uniformity and established religion, it simultaneously inspired a counter-
vailing impulse toward dissociating the spiritual from the temporal kingdoms,
immunizing the one from the other.

2. Post-Reformation Developments in Scotland and France

Armed with this unstable combination of ideas, it was not surprising that
wherever it went, Calvinism worked a peculiarly destabilizing and renovative
effect on political and religious life.

The central theme of the Scottish Reformation under the leadership of John
Knox, as also of the French Huguenot movement, was precisely the attempt “to
rescue consciences from the tryanny of men?” In the name of the freedom of
Christian conscience, Knox endeavored to reform Scotland along the lines of
Calvin’s Genevan ideal. The resulting brand of Scottish Presbyterianism was a
particularly resolute form of the uniformist, establishmentarian side of Reformed
faith.

Although the Huguenots in France initially manifested many of the same
emphases, their attempts to work out a doctrine of church-state relations reveal
an even more complex amalgamation of the divergent themes of original Calvin-
ism. The Huguenot leader Philip Mornay defended the use of force to suppress
heresy and idolatry, but Huguenot thought also reflected the strand in Calvin’s
theory that featured the sharp separation of the spiritual from the temporal
realm. Mornay himself came to place more and more emphasis on permitting the
free operation of the inner and voluntary characteristics of the religious life,
writing that “idolatry must be overthrown by the Word of God, not by the ham-
mer blows of men:”

3. The English Experience in the Late Sixteenth and
Seventeenth Centuries

From roughly the middle of the sixteenth century, when Calvinism began to
have a decisive impact upon English life and thought, the conflicting and coun-
tervailing tendencies in Calvin’s thinking began to express themselves in diverse
and frequently antagonistic religious movements and parties. Starting in the
1550s, Reformed Christianity polarized into the Presbyterians on the one side
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and a “free church” separatist form of Congregationalism, on the other. The
Presbyterians featured the uniformist, establishmentarian part of Calvin’s
thought. In contrast, the separatist Congregationalists made much of the Calvin-
ist commitment to the superiority of voluntary and consensual over coerced reli-
gious participation.

Although sixteenth century Presbyterians resolutely excluded any consider-
ation of religious toleration or freedom of conscience as later generations came
to understand those ideas, they nevertheless did furnish some of the premises
from which such ideas might eventually follow. In fact, it was these very ideas
out of which Robert Browne, father of separatist Congregationalism, deduced a
more radical lesson. Among other things, he provided a basis for the doctrine of
religious toleration and freedom that was to come to fruition in the latter seven-
teenth century.

The antagonism between the Presbyterians and the separatist Congregation-
alists set the terms of debate among Reformed Christians that dominated affairs
during the Puritan Revolution and the Interregnum (1640-1660). Into the 1640s,
the Presbyterians, very much reinforced by Scottish Presbyterians like Samuel
Rutherford, pursued the uniformist side of the Calvinist tradition. The West-
minster Assembly (1643—44), which was called by the Parliament to resolve the
divisions concerning the religious character of England, proposed a Presbyterian
form of church life in place of the existing Anglican system. The Westminster
Confession of 1647 left no doubt that the proposed arrangement would be
backed by civil enforcement, thereby preventing religious pluralism and tolera-
tion.

But the Presbyterians did not have their way. With the failure of the Presby-
terian alternative, the “Independent” and left-wing Puritans began experimenting
with quite radical doctrines of liberty of religion and conscience, all very much
cast in the terms of a voluntary, consensual, covenantal fellowship sharply sepa-
rated from the engines of civil coercion and intended as a master model for or-
ganizing political and other societies. Historians have now clearly shown the
effects of this kind of thinking on the development of elaborate doctrines of reli-
gious liberty, separation of church and state, and freedom of conscience by late
seventeenth century figures such as John Locke.

4. The American Tradition

a. Seventeenth Century. The impact of Reformed Christianity on the
American struggle for religious liberty can only be understood against the back-
ground of the seventeenth-century New England experience. In general, those
developments were simply an extension of the religious conflicts in England that
to an important extent had been generated by the inner tensions of Calvinism.
Although Presbyterians as such were effectively absent from the unfolding dra-
ma in America until the eighteenth century, the uniformist and establishmenta-
rian side of Calvinism was vigorously represented in Massachusetts Bay by the
non-separatist Congregationalists, led by John Cotton. The opposition, still
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mostly within the Calvinist fold, was rallied by Roger Williams, who laid out in
definitive terms the grounds for and shape of the doctrines of religious liberty,
freedom of conscience, and the separation of church and state that became foun-
dational for the American tradition.

Cotton leaned toward Calvin’s Genevan model as a guide for determining
the right relations between church and state. Like Calvin, he meant to distin-
guish clearly the inward or spiritual from the outward or temporal sphere. Nev-
ertheless, Cotton balanced this emphasis with an announced preference for di-
rect civil protection of Reformed religion. He held, again as did Calvin, that the
two tables of the Decalogue ought not to be too sharply divorced, for there is a
profound connection between true piety and civil virtue. Cotton goes so far as to
argue that if the state punishes a person for heretical belief, the state is not there-
by violating freedom of conscience, but is in fact enforcing it. The consequence
of all this was the imposition of religious qualifications for citizenship and other
civil opportunities upon the populace of Massachusetts Bay. The magistrates
laid it down in no uncertain terms that “no man shall be admitted to the freedom
of this body politic, but such as are members of some of the churches within the
limits of the same.”

Roger Williams, whose lengthy disputes with Cotton well exhibit the con-
flicting tendencies within Calvinism, perpetuated and extended the radical “free
church” side of the tradition. He was, to be sure, a deviant Calvinist, but the cen-
tral doctrines of Calvin’s theology constituted his basic point of reference. In
arguing his case, Williams took up and redeployed some favorite tenets of Cal-
vin. First, he took what he believed were the consequences of Calvin’s con-
tention that the “inner forum” of conscience is both distinguishable from and
prior to the external authority of the civil order. To try to convince a person of
the truth of something by threatening injury or by imprisoning that person is
mistaken, given how the mind and spirit actually work.

To his argument that civil force avails nothing “in the soul,” Williams con-
joined a second of Calvin’s fundamental convictions, that in matters relating to
civil order and righteousness—matters touching the second table of the Decalo-
gue—human beings have “somewhat more” natural understanding (or under-
standing independent of expressly religious instruction). Therefore, it would
seem, they could be trusted to conduct their civil affairs in relative independence
of authorized religious guidance. Against the beliefs of the established church in
Massachusetts Bay, Williams asserted that to confound “the nature of civil and
moral goodness with religious [goodness], is as far from goodness as darkness is
from light.” Moral and civil virtue does not depend upon a prescribed and shared
set of religiously-based beliefs and values.

For Williams, conscience could successfully exercise its sovereign rights
only in a society that acknowledged its limitations in regard to religious affairs,
that appreciated how unsusceptible to civil control were the affairs of the heart
and spirit. Too much suggestion of an easy compatibility between religion and
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the civil order would impede the vitality of religious exploration implied in Wil-
liams’s vision.

b. Eighteenth Century. As the Presbyterians quickly grew to become a
leading influence in the middle colonies, as well as a burgeoning force in Vir-
ginia, they were drawn progressively into the problems of religious liberty.
Throughout the eighteenth century, they exhibited something of the ambivalence
toward church-state relations characteristic of Calvinism from its beginnings.

The ambivalence appeared dramatically in the struggle among Presbyterians
in Virginia over disestablishing religion, culminating in 1786 with the adoption
of Jefferson’s Statute for Religious Freedom. On the one side were those Virgin-
ia Presbyterians who favored a form of “public Christianity” as the proper basis
for American civil order. They were skeptical of Jefferson’s statute. By 1785,
however, Hanover Presbytery had changed its attitude and thereby laid the foun-
dation for the denomination’s future position on church-state relations. Virginia
Presbyterians came to join forces with the Baptists and they thereby helped to
provide the necessary backing for the final adoption of the Statute. At that time,
the majority swung toward the “free-church” side of the Calvinist tradition, to-
ward Williams’s liberal interpretation of freedom of conscience and the sepa-
ration of church and state. In the words of the Memorial of the Presbytery of
Hanover sent to the Virginia legislature: “We ask no ecclesiastical establish-
ments for ourselves; neither can we approve of them when granted to others.”

There were several factors that influenced this movement toward the “free-
church” side of the tension. Virginia Presbyterians were of course aware that
they, like the Baptists, would not be established in that commonwealth. Most
Presbyterians in the new nation were undoubtedly caught up in the excitement
and ferment of the triumphant revolution with its emphasis on liberty. And final-
ly we must remember that a sizeable number of Tory Presbyterians opposed to
the revolution had removed to Canada during its course.

Jefferson’s Statute for Religious Freedom, together with James Madison’s
Memorial and Remonstrance against Religious Assessments (which indirectly
supported the Statute), drew directly upon the standard free-church arguments
for religious liberty. There is the same concern to draw firm lines between the
“internal forum” and the “external forum,” and to protect the former from the
latter by guaranteeing every individual’s natural civil and political rights. There
is the same conviction that the law of mind and heart is not the same as the law
of prison and sword. There is the same contention that neither true religion nor a
just civil order can exist unless each properly respects the independence of the
other.

At about the same time, the Presbyterian Synods of New York and Philadel-
phia appointed a committee to reconsider church organization, including the
question of church-state relations. With the help of strong advocates of religious
freedom such as John Witherspoon, president of Princeton, the committee pro-
posed revisions in church order and even more radical alterations in the doc-
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trines of religious uniformity and establishment contained in the Westminster
Confession of 1647.

After 1789, when these proposals were adopted, the teaching of the church
no longer ascribed to the civil magistrate the right to initiate action against here-
sy or to convene a church synod. As “God alone is Lord of the conscience,” in
the words of the Preface to the New Form of Government, the church considers
“the rights of private judgment in all matters that regard religion as universal
and unalienable.” No church ought to be “aided by the civil power, further than
may be necessary for protection and security, and at the same time may be equal
and common to all others.”

However, even in face of this unmistakable stride in the direction of free-
church Calvinism, the concern for religious uniformity and for civil encourage-
ment of religion that was so much a part of Genevan Calvinism, and of Scottish
and English Presbyterianism, did not completely die. Even though a fundamen-
tal redefinition in Presbyterian doctrine concerning civil authority had occurred
by the end of the eighteenth century, the key tensions over church-state ques-
tions that lay so deep in the Calvinist experience were by no means thoroughly
relaxed.

c. Nineteenth and Twentieth Centuries. Nor were they relaxed in the next
two centuries. On one extreme, the Reformed Presbyterians, in the early nine-
teenth century, thoroughly rejected Jefferson and Madison’s ideas of church-
state separation. At the other extreme, Presbyterians in the South, partially in
response to the crisis over slavery, developed a doctrine of the “spirituality of
the church” which was simply a radical interpretation of the deep separationist
impulse that constituted one side of Calvinism.

The majority of Presbyterians tried, during the nineteenth and the first half
of the twentieth century, to work out some sort of compromise between the two
extremes. Nevertheless, without formally revising or abandoning the principles
of separation laid down in 1789, the balance of sentiment unquestionably tipped
toward affirming and, when possible, enforcing explicitly religious directives by
civil means.

For example, New School Presbyterianism—that vigorous and influential
response to the evangelicalism of the “Second Great Awakening” in the early
decades of the nineteenth century—singled out slavery and southern defense of
that institution during the Civil War as an everlasting affront to the millennial
kingdom of God that was in process of being created in America. For New
School Presbyterians, the doctrine of the divine mission of America wedded
evangelical and millennial fervor to the civil theology that Calvin and many of
his followers had constructed out of an Old Testament vision of God’s ultimate
reign.

In the nineteenth century also, Presbyterian support for an informal, but per-
vasive, “Protestant Establishment” protected by civil authority was manifested
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in the politics of hostility toward Roman Catholic immigrants as well as in un-
relenting opposition to the Mormon practice of polygamy, where Presbyterian
self-assurance regarding the compatibility of God’s law and proper civil order
was overtly expressed. The 1881 General Assembly avoided any consideration
of the intricate questions of religious liberty and free exercise by holding that
any teaching “condemned alike by the church and the state” could not be consi-
dered a bona fide religious teaching in the first place and therefore was not even
eligible for consideration under the First Amendment.

The establishment instinct was manifested also in agitation for prohibition
and Sabbath observance throughout the late nineteenth century and well into the
twentieth. It was also nurtured by growing concern that America’s identity as a
(Protestant) Christian nation was threatened by extensive immigration and in-
creasing religious pluralism. A report to the 1909 General Assembly asserted:
“Our continent was not settled by bands of atheists and infidels having no reli-
gion, nor by Jews or Mohammedans refusing the name of Christ, but by colonies
of Christian people acknowledging Jesus Christ as Lord.” The General Assem-
bly called for renewed public support for that tradition. And, although General
Assemblies registered some initial qualms about American participation in the
First World War, by 1918 it was able to discern the unmistakable religious pur-
pose of the war and communicate its strong support to the Presbyterian in the
White House: “We believe that, with your superb courage and sublime faith, you
will be used as the means of saving to us and to humanity the Christian prin-
ciples which are the priceless heritage from our fathers.”

The free-church strain of the tradition may have been in the shade, but it re-
mained vigorous. By 1938, exactly 150 years after the 1788 revision of West-
minster, another proposal to amend Chapter XXIII concerning civil government
was submitted to the presbyteries of the Presbyterian Church in the U.S.A. The
proposed substitute chapter clearly reflected the classic Reformed tension. It
recognized the divine appointment of civil government but explicitly defined
both the derivative and conditional nature of its authority and the limits on it: “It
may not assume the functions of religion?” “... (it) may not require of (citizens)
that allegiance which belongs to God alone.” The proposed language was equal-
ly direct in defining the duties of Christians as citizens: “It is the duty of Chris-
tian citizens to give loyalty and obedience to the government, save in cases
where such loyalty and obedience would be clearly contrary to the command of
God.”

The proposed 1938 confessional revision echoed the Hanover Presbytery
Memorial in its rejection of any establishmentarian tendency. The state “must
grant equal rights to every religious group, showing no favor and granting no
power to one above another.” For the attainment of its described ends, “the
Church has the right to employ the facilities guaranteed to all citizens and as-
sociations; but it must not use violent or coercive measures for its spiritual ends,
nor allow their use on its behalf.”
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The proposed revision would also have asserted the church’s responsibility
to witness to and sometimes oppose government policy as a confessional obli-
gation: “It is the duty of the Church ... to support the policies of the government
when they are in accord with the standards of righteousness revealed in the
Word of God and to bear witness against such policies as depart from those
standards?”

The vote of the presbyteries on the proposed revision was 168 affirmative;
65 negative, 12 no action. It fell just short of the required two thirds of all pres-
byteries since a few did not vote at all. Since a large part of the energy behind
the proposed revision had come from anti-war sentiment rather than direct con-
cern for religious liberty or church-state relations the outbreak of the war in Eu-
rope effectively ended the effort. It did not surface again in a prominent way
until the 1960s.

Presbyterian voices were raised on both sides of the controversy over reli-
gious observances in public schools in the early sixties, reflecting both the estab-
lishmentarian and libertarian strains in the Calvinist tradition. The 1909 General
Assembly (PCUSA) action, quoted earlier, had also addressed “the educational
problem”:

The solution of the educational problem is connected with the question, “Is this a Chris-
tian nation?” It seems strange to us that such a question should be raised at all. There is just
now a contention by Jews and others opposed to Christian teaching, which is going on accord-
ing to a plan, all over this country. ... Our opponents say that all such exercises as express any
Christian theme, even those that breathe the sweet Christmas cheer, should be excluded from
the public schools and all other institutions of the state. Their contentions must be opposed.

However, after three years of study and church-wide discussion, in 1963 the
General Assembly of the United Presbyterian Church (UPC) adopted a policy
statement on “Relations Between Church and State in the United States of
America” that represented a strong reaffirmation of the principles of separation
that had existed, if ambiguously, in the Calvinist tradition from the beginning.
“Presbyterians said this back in 1789; we say it again today. American Presbyte-
rians believe in religious liberty. They do not believe that the state should exer-
cise control over the church. “They do not even wish to see any religious consti-
tution aided by the civil power?”

The 1963 report was as unambiguous in its rejection of civil authority as a
means of supporting or encouraging the church’s ends as was the proposed 1938
confessional revision, whether in relationship to censorship, Sunday closing
laws, marriage and family laws, contraception and other medical issues, reli-
gious displays on public property or religious observances in public schools,
which should “never be held in a public school or introduced into the public
school as part of its program.” Also in the spirit of the 1938 proposal, the report
called strongly for the church to witness to and when necessary call into ques-
tion the policies of the state.
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A 1964 report on “The Lord’s Prayer and Bible Reading in Public Schools
in the Light of Recent Supreme Court Decisions,” approved by the General As-
sembly of the Presbyterian Church U.S. (PCUS), however, tilted perceptibly
toward the establishmentarian side of the tradition: “If the ideals of religion are
excluded, the corporate character of the school is affected thereby... The ab-
sence of any sort of public acknowledgement of God could, in effect, be an un-
spoken suggestion that education is exclusively a secular pursuit without moral
and spiritual considerations ... We hold that religious ceremonies may be held in
public schools on a permissive, voluntary basis without violation of conscience.”

d. The Contemporary Situation. To an important extent, the present-day
debates over the relation of religion to the civil order reveal the same tensions
that have existed in the Reformed tradition from the beginning.

On the one hand, there is widespread concern, expressed by President Ro-
nald Reagan, Secretary of Education William J. Bennett, and by numerous reli-
gious leaders in the land, that America is a religious nation that is losing its bear-
ings through a process of radical secularization. In order to endure, in order to
preserve its identity, the nation must return to its Judeo-Christian heritage, must
unashamedly espouse and inculcate the fundamental beliefs and values asso-
ciated with that heritage by means of direct governmental encouragement. Here
are the strong echoes of the one side of Calvinism, the side that favors govern-
mentally supported and encouraged religious belief and practice in the interest
of civil harmony and prosperity.

Responding to the same establishmentarian instinct, some religious organi-
zations seek public policies in a number of areas that would incorporate sec-
tarian viewpoints, directly entering the political arena with an explicitly secta-
rian agenda. Contemporary debate about religion and politics is punctuated also
by a renewed insistence by some Roman Catholic leaders that Roman Catholic
political leaders are obligated to uphold the teachings of that church in the dis-
charge of their public duties.

The other side of Calvinism is visible in the contemporary concern for in-
creased vigilance on behalf of religious liberty and the free exercise of religion.
Such commitments are not only fervently expressed by the many who oppose
such initiatives as noted in the paragraph above, but also by a great many others
who see any extension of government regulations to activities sponsored by re-
ligious groups as a violation of constitutional guarantees of the free exercise of
religion. The fact that many in the latter group of free-exercise libertarians, such
as those who operate Christian schools, are also among the establishmentarians
seeking civil recognition and support of religion is simply another reminder of
how complex the tension between the two sides of the tradition can be.

If our historical analysis is correct, Reformed Christians should not be sur-
prised by these contemporary controversies or the diversity of conviction and
commitment in the church itself. Whatever other factors may enter into a full
explanation of these controversies, they are also a dramatic reminder that the
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fundamental tension that has always been present in our tradition is still very
much with us, in both the church and the society.

C. Constitutional Developments Regarding Religious Liberty in the
United States

“Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof.” (First Amendment to the Constitution of
the United States of America).

This section presents a summary of the current state of the law on religious
liberty and church-state relations and how it developed. It relies primarily on
decisions of the Supreme Court of the United States, but notes a few important
developments that did not reach that Court. Insofar as this history is accompa-
nied by an analytic framework, it draws both on the Court’s own explanation of
its decisions and independent outside judgment. In both instances, the point of
view reflects a strong commitment to religious liberty and an equally strong
conviction that both the free exercise and establishment clauses should be taken
seriously.

1. Origins and Early Practice

By the end of the American Revolution, the citizens of the United States
were approaching consensus in support of religious toleration and even liberty.
There was also substantial support for disestablishment, but that was more con-
troversial, and some states still had formally established churches. Several of the
state constitutions written in the revolutionary and immediate post-revolutionary
period contained bills of rights that guaranteed free exercise, nonestablishment,
or both.

The most significant political development prior to the federal Constitution
occurred in Virginia, where disestablishment of the Anglican Church was a re-
curring issue in the legislature from 1776 to 1786.

Before 1777, all Virginians were taxed to support salaries for Anglican mi-
nisters, although at least half the population adhered to other churches or to no
church at all. In 1776, the legislature voted to suspend the tax, and subsequent
debates centered on bills to reinstate it. In 1784, supporters of establishment
introduced a bill that was not limited to Anglicans. It would have imposed a tax
to support Christian ministers, and it would have allowed each taxpayer to de-
signate the church that would receive his tax. This gathered support from some
of the non-Anglican denominations, and the bill passed second reading in the
fall.

James Madison managed to delay final consideration until the legislature
reconvened in the fall of 1785. In the meantime, he published his Memorial and
Remonstrance Against Religious Assessments, setting out his argument against
any form of establishment. Many other citizens and churches also petitioned the
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legislature on the issue. In the course of this debate, the Hanover Presbytery
changed its position, providing important support for the coalition opposing the
bill. When the legislature reconvened, the bill to tax for the support of ministers
was defeated. In its place, the legislature enacted the Bill for Establishing Reli-
gious Freedom, first introduced by Thomas Jefferson in 1779 and unsuccessfully
introduced in each intervening legislature. The Bill for Establishing Religious
Freedom enacted both free exercise and disestablishment in Virginia. Three
years later, in 1789, Madison was the principal drafter and sponsor of the reli-
gion clauses of the First Amendment.

In contrast to the lengthy battle in Virginia, the debates over religion in the
drafting of the federal Constitution were brief and uninformative. The Consti-
tution was proposed in 1787 without a Bill of Rights. Its only reference to reli-
gion was the test oath clause in Article VI: “No religious Test shall ever be re-
quired as a Qualification to any Office or public Trust under the United States.”

The lack of a bill of rights was a principal source of opposition to the pro-
posed Constitution. Some of the Constitution’s supporters promised to add a bill
of rights by amendment. By July of 1788, eleven states had ratified the new
Constitution, but five had appended requests for amendments to their ratifica-
tions. Three of those had proposed freedom of religion clauses.

When the First Congress convened in the Spring of 1789, Madison
promptly moved to consolidate support for the new Constitution by proposing
the promised amendments. The religion clauses, which were incorporated in
what became the First Amendment, went through several drafts, with the final
version emerging from a conference committee of the House and Senate in the
fall. It is actually the broadest version considered by either House.

Some who favor government support of religion today argue that Supreme
Court decisions interpreting the establishment clause are fundamentally wrong.
In their view, the establishment clause had a narrow and specific purpose: to
prevent government from aiding one religion over another while permitting non-
preferential government support for religion generally.

However, the Senate and the Conference Committee rejected several drafts
that were unambiguously limited to preferential aid. There is no reason to be-
lieve that the framers did not understand what they were doing when they re-
peatedly rejected versions that would have permitted nonpreferential aid. The
religion clauses are best understood as requiring the government to be entirely
neutral toward religion, not as permitting it to support religion generally while
trying to be neutral among particular religions.

However, government practice in the generation of the framers was not en-
tirely consistent. The First Congress appointed chaplains, and even Madison
acquiesced. Presidents Washington, Adams, and Madison issued Thanksgiving
proclamations, although Madison did so only in time of war and at the request of
Congress, and his proclamations merely invited citizens so disposed to unite
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their prayers on a single day. President Jefferson refused to issue Thanksgiving
proclamations, believing them to be an establishment of religion. In retirement,
Madison concluded that both the congressional chaplains and the Thanksgiving
proclamations had violated the establishment clause.

Congress also subsidized missionary work among the Indians, and even
President Jefferson signed a treaty agreeing to provide a church building and a
Catholic priest to the Kaskaskia Indians. These missionaries were expected to
provide secular teaching, but there is no doubt that religious teaching was also
an accepted part of their mission. Congress continued to support sectarian edu-
cation on Indian reservations until 1896.

2. The Fourteenth Amendment

As originally adopted, the religion clauses did not bind the states. The First
Amendment refers only to Congress. In Barron v. Mayor of Baltimore in 1833,
the Supreme Court decided that the protections of the whole Bill of Rights were
good only against the United States and not against state or local governments.
Some states guaranteed free exercise and disestablishment in their own consti-
tutions, but some did not. Formally established churches persisted in Massa-
chusetts and South Carolina until the 1830s. In 1842, a Roman Catholic priest in
New Orleans was convicted of saying a funeral mass in his own church. A local
ordinance permitted such masses only in the cathedral. The Supreme Court
upheld his conviction in Permoli v. City of New Orleans. The First Amendment
applied only to the federal government; Father Permoli must look to the law of
Louisiana for protection against New Orleans.

At the end of the Civil War, Congress proposed and the states ratified the
Fourteenth Amendment. Section 1 of that amendment provides in part as fol-
lows:

No state shall make or enforce any law, which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State deprive any person of life, liberty, or prop-
erty, without due process of law; nor deny to any person within its jurisdiction the equal pro-
tection of the laws.

This amendment was intended to do what the Bill of Rights had not done—
to give individual citizens federally enforceable constitutional rights against
their states. The Supreme Court has held that those rights include all the rights
protected against the federal government by the free exercise and establishment
clauses.

A persistent minority has also criticized the Supreme Court’s interpretation
of the Fourteenth Amendment, arguing that Congress did not intend to change
Barron v. Baltimore or Permoli v. New Orleans. Some claim support for this
view in the legislative history of the Fourteenth Amendment, ignoring the fact
that the principal sponsor of the Amendment in each House said explicitly that
the privileges and immunities clause would make the Bill of Rights binding on
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the states. The fact that the Supreme Court relied instead on the due process
clause to reach that conclusion is an oddity of no significance.

The sponsors’ explanation is supported by the lessons of the Civil War, the
resulting understanding of our governmental structure, and the text of the Four-
teenth Amendment. In 1789 the federal government was new and fearsome; the
framers perceived it as the principal threat to liberty. The Civil War and its after-
math made clear that state governments are as much a threat to liberty as the
federal government. It would be intolerable to allow individual states the choice
to respect religious liberty or not; these rights must be guaranteed throughout the
land and against all levels of government. It is textually implausible to suggest
that free exercise of religion and freedom from establishment are not privileges
and immunities of citizens of the United States. The Supreme Court has persis-
tently rejected all attacks on its firmly settled conclusion that the Bill of Rights
binds the states. There is no prospect that it will change its mind.

3. The Development of Constitutional Religious Liberty Doctrine

a. The Mormon Cases. The Supreme Court’s first serious encounter with
the religion clauses arose out of the nineteenth century persecution of the Mor-
mons. The early Mormons in the east and midwest encountered hostility both
from government and private citizens. Their prophet, Joseph Smith, was mur-
dered by a mob while held prisoner in an Illinois jail. In 1847, the Mormons fled
to Utah. They hoped that isolated and surrounded by desert they would be left
alone.

But the 1848 treaty ending the war with Mexico made Utah a territory of
the United States, subject to the power of Congress. In the 1860s, Congress
enacted a series of laws against polygamy, obviously directed at the Mormons.
Reynolds v. United States was a criminal prosecution under those laws. The Su-
preme Court affirmed Reynolds’ conviction in 1878, saying that the free exer-
cise clause protected his right to believe but not his right to act on those beliefs.
The 1879 General Assembly (PCUSA) recorded its

... grateful acknowledgement to God that the legal status of this affront to our Christian
civilization and this menace to our social order has been finally determined, and so determined
as to declare the laws and the policy of our country, in respect to this crime, to be in accord
with the conscientious convictions of all patriotic and Christian men, ... and directed that the
action “be transmitted, as an official action of this body to His Excellency the President of the
United States.”

Unfortunately for the Mormons, the Supreme Court finally would not pro-
tect even their right to believe, as two 1890 decisions attest. In Davis v. Beason,
the Court upheld an Idaho territorial statute that required all voters to sign an
oath swearing that they were not a member of any organization that taught poly-
gamy or celestial marriage. In short, voters had to swear that they were not
Mormons. And in Mormon Church v. United States, the Court upheld govern-
ment confiscation of all property of the church. The religion clauses had failed at
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their most fundamental task: they had failed to prevent government persecution
of a religious minority.

The Supreme Court upheld a conviction of a religiously motivated poly-
gamist as recently as 1946. Davis v. Beason, the test oath case, was presumably
overruled in Torcaso v. Watkins in 1961. The Maryland law in Torcaso required
all holders of public office to swear that they believed in God. Torcaso refused,
and the Supreme Court held the requirement unconstitutional. Davis was not
mentioned and it could conceivably be distinguished, but not on any intellectual-
ly respectable ground.

b.  The Catholic Experience. Nineteenth century hostility to Roman Catho-
lics was partly religious, partly ethnic, and partly hostility to the waves of recent
immigrants. Catholicism was viewed as a threat to American liberties and An-
glo-Saxon Protestant hegemony. The mid-nineteenth century was marked by
violence between Protestant and Catholic mobs; many lives were lost, and Prot-
estant mobs in Philadelphia burned Catholic churches in 1844. The Know Noth-
ing party, the political expression of the Protestant Nativist Movement, was ex-
plicitly anti-Catholic and anti-immigrant. It swept elections in eight states in the
1850s. Catholics were also victimized by a de facto Protestant establishment.
When the states began to create public schools in the nineteenth century, many
of those schools openly taught Protestant Christianity and read from the King
James Version of the Bible.

Anti-Catholicism did not end with the turn of the century. Oregon banned
private schools in the wake of World War I, a move with enormous impact on
Catholics. The Oregon law was invalidated in 1925 in Pierce v. Society of Sis-
ters of the Holy Names of Jesus and Mary, a case that also involved secular
schools and was not decided on grounds of religious liberty.

A minority of Protestants openly opposed the election of John Kennedy in
1960 on grounds of his Catholicism. The policy statement on church-state rela-
tions of the 1963 General Assembly of the United Presbyterian Church U.S.A.
found it necessary to consider whether Presbyterians should evaluate the “fitness
of candidates for public office on the basis of religious affiliation,” a roundabout
way of asking whether Presbyterians could vote for Catholic candidates. The
answer was in the affirmative but with a caveat that effectively meant that Pres-
byterians should not vote for any candidate who supported government financial
aid to religious schools. Thus the General Assembly had no objection to Catho-
lic candidates in principle, but it encouraged single-issue voting that disqualified
most of them in practice.

About the same time, an independent press with the word Presbyterian in its
name published an elaborate hate tract proposing that Catholics be barred from
teaching in the public schools or holding high public office. The book described
Catholicism as a “totalitarian system” that threatened American freedoms and
was more dangerous than communism because “it covers its real nature with a
cloak of religion:” Justice Douglas quoted this book in his opinion in a 1971
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case on financial aid to church schools, and a United States Court of Appeals
quoted the book again in 1977.

c. The Jehovah’s Witnesses Cases and the Right to Proselytize. Like the
Mormons, the Jehovah’s Witnesses in the 1930s and 1940s were an intensely
unpopular new religion. Their own doctrines were intolerant, especially of Cath-
olics, and they preached those doctrines aggressively. They proselytized on
street corners and door-to-door. All over the country, cities tried to stop the Je-
hovah’s Witnesses from proselytizing, prosecuting them under a wide variety of
statutes.

The Witnesses aggressively litigated these prosecutions, believing the state
had no right to license religious teaching. A large number of cases eventually
reached the Supreme Court. For the most part, the Witnesses won. Many of
these cases were decided under the free speech clause instead of the free exer-
cise clause; religious speech is protected by both.

The Court struck down licensing laws that gave public officials any discre-
tion to decide who could solicit door-to-door and who could not (1938). It struck
down outright bans on door-to-door distribution of literature (1943). It struck
down taxes on the sale of Witness literature (1943). It struck down bans on the
use of loudspeakers (1948). It struck down prohibitions on proselytizing or hold-
ing religious services in public parks (1953). It overturned breach of peace con-
victions of Witnesses who promulgated anti-Catholic propaganda in a Catholic
neighborhood (1940).

But the Court did uphold some regulation of proselytizing. It affirmed the
conviction of a Jehovah’s Witness who cursed a police officer, denying First
Amendment protection to “fighting words” that tended to provoke an immediate
retaliatory response (1942). It upheld application of the child labor laws to Wit-
nesses who allowed their children to help distribute religious literature (1944). It
upheld restrictions on the sound level produced by loudspeakers (1949). And it
upheld a nondiscriminatory licensing requirement for religious services in public
parks (1953).

Another controversy involving Jehovah’s Witnesses in this period turned on
compulsory flag salutes in public schools. In 1940, the Supreme Court held that
the free exercise clause did not exempt religiously-motivated conscientious ob-
jectors from schoolroom flag salutes. In 1942, after a change in personnel and
some changes of mind, the Court invalidated compulsory flag salutes on free
speech grounds. The Court held that no one could be forced to affirm views he
does not believe, whether or not the objection is religiously based. In Justice
Jackson’s memorable words, “If there is any fixed star in our constitutional con-
stellation, it is that no official, high or petty, can prescribe what shall be ortho-
dox in politics, nationalism, religion, other matters of opinion, or force citizens
to confess by word or act their faith therein.”
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(1) New Religions and Threats to Conversion

Today’s unpopular religions are often referred to by their detractors as
“cults.” These include religions such as the Unification Church, the Church of
Scientology, the International Society for Krishna Consciousness, and the Child-
ren of God. These groups often proselytize in aggressive ways, and families are
understandably unhappy when children convert to an unfamiliar faith that de-
mands a sharp break with the convert’s past. As a result, these groups have been
surrounded by controversy.

There have been dozens of lower court cases involving the Hare Krishna’s
right to solicit in various public places. Only one of these cases has reached the
Supreme Court. In International Society for Krishna Consciousness v. Heffron
(1981), the Court upheld a rule that required solicitors and exhibitors at the state
fair to remain in a booth. The Court has always permitted reasonable restrictions
on the time, place, and manner of speech when the state’s purpose is traffic con-
trol or some other legitimate goal unrelated to censorship. The Court thought the
booth rule was reasonable in light of the congestion at state fairs.

The most serious issues about the new religions have not yet reached the
Supreme Court. These issues relate to allegations that some of the new religions
convert new adherents by brainwashing and to efforts by parents and others to
forcibly withdraw converts from these religions. Parents have physically ab-
ducted adult converts and held them against their will until they agreed to leave
their new religion. Other parents have held their adult children under guardian-
ship orders during efforts to turn them away from a new religion. Parents often
hire persons who specialize in persuading or coercing abducted converts to re-
nounce their new religion. These persons, who call themselves deprogrammers,
say that some “deprogrammed” converts leave their new religion and express
gratitude at being rescued. Others return to their new religion at the first oppor-
tunity and sue their parents and the deprogrammers.

The resulting litigation has produced mixed results. Most appellate courts
have recognized the threat to free exercise rights and have been reluctant to legi-
timate abduction, involuntary “deprogramming,” or guardianship orders against
adults not proven to be mentally incompetent. But some courts have assumed
that brainwashing by new religions is a serious threat and have tolerated, or even
assisted, parental intervention by force and threats of force. Even in cases where
the deprogrammed convert won, juries have rarely returned substantial verdicts.

The right to choose one’s own religion is the very essence of religious liber-
ty. Courts and families might legitimately intervene when there is evidence of
coercion. But in the cases to date, there has been no evidence that proselytizers
for the new religion have used physical force and little evidence of brainwash-
ing, though there has been largely undisputed evidence of physical force by par-
ents and deprogrammers. We must insist on clear proof when new religions are
charged with wrongdoing, in the light of historical persecutions, and on espe-
cially clear proof when the right to religious conversion is at risk.
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d. The Ballard Case and the Issue of Religious Fraud. In United States v.
Ballard (1944), the Supreme Court has its only encounter with one of the most
difficult religious liberty issues, an accusation of religious fraud. The Ballards
claimed to have received divine revelations and miraculous powers and to have
performed miraculous cures. They solicited contributions on the strength of
these representations and sold books and records alleged to have supernatural
powers. In their own defense, they noted that other religions made similar
claims, including Christianity. They argued that if it were legal to solicit money
on the strength of ancient miracles, it could not be illegal to solicit money on the
strength of contemporary miracles.

The trial judge instructed the jury not to consider whether the Ballards’
claims were true, but only to consider whether the Ballards really believed their
own claims. So instructed, the jury found them guilty. The Court of Appeals
reversed, holding that the jury should have been instructed to find whether the
claims were true. The Supreme Court reversed again, holding that no secular
court could pass on the truth of religious claims. But the Court did not decide
whether the trial court had properly instructed the jury to consider whether de-
fendants really believed their own claims; it sent the case back to the Court of
Appeals for further consideration.

Justice Jackson would have dismissed the prosecution. He thought it impos-
sible to determine whether defendants really believed their claims without de-
termining whether they were true, that literal truth was often not the point of
religion, and that such prosecutions could easily degenerate into persecution of
minority religions. He “would have done with this business of examining other
people’s faiths.”

The underlying issue in Ballard remains unresolved. The convictions were
eventually reversed on the ground that women had been excluded from the jury,
and the Supreme Court has never decided whether jurors can decide whether
religious solicitors really believe their own claims. But for a long time Justice
Jackson’s view seemed to have prevailed in practice. Entrepreneurial preachers
continue to solicit money and promise miracles, but criminal prosecutions have
been rare to nonexistent. However, disgruntled members of the Church of Scien-
tology and other nontraditional religions have begun to challenge this consensus,
filing civil fraud suits against their church. None of these cases have reached the
Supreme Court.

e. Evolution of Establishment Clause Doctrine
(1) Financial Aid

The first significant establishment clause case in the Supreme Court was
Bradfield v. Roberts (1899), upholding federal payments to a Catholic hospital
for the care of indigents. The Court reasoned that the government was entitled to
purchase medical care for its wards, and that the religion of those who ran the
hospital was wholly irrelevant.
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In 1908 the Court approved the use of Indian trust funds to support Catholic
schools for Sioux Indians, citing Bradfield. The implication seems to be that
even government money could have been spent: that when the government pur-
chased services, the religious affiliation of the provider was irrelevant, and edu-
cational services were no different from medical services.

The most important establishment clause case is Everson v. Board of Edu-
cation in 1947. A closely-divided Supreme Court upheld a program under which
state-funded buses transported students to their schools. The program covered
both public and parochial schools. The majority viewed transportation to schools
as a secular public service that the state could provide to all; the dissenters
thought the program gave an impermissible state subsidy to religious education.

Everson was the first case to hold that the establishment clause is binding
on the states, and the first case to explore the history of the establishment clause.
All nine justices agreed that the establishment clause embodies Madison’s ap-
proach to disestablishment, and thus all nine agreed that the clause forbids gov-
ernment aid to religion, even though they divided on the facts in Everson. De-
spite many twists and turns of doctrine, the Court has adhered to those basic
principles ever since.

(2) Released Time

The next problem before the Supreme Court was released time programs:
programs under which public schools released students for religious education
by their own churches on school property during regular school hours. Students
who chose not to participate were not free to leave, but neither could their secu-
lar education continue. In 1948, the Court struck down such programs in Illinois
ex rel. McCollum v. Board of Education. The Court reasoned that the program
invoked the power of the truant officer to coerce students to go to church.

There was widespread protest. Four years later, the Supreme Court retreated
in Zorach v. Clauson (1952). Zorach was identical to McCollum in every way
but one. In McCollum, the ministers came to the school and gave religious in-
struction on school property; in Zorach, the students were released to go to their
separate churches. That had nothing to do with the rationale of McCollum; in
each case, students were detained without purpose unless they went to church.
But the majority seized on the incidental distinction to rewrite McCollum. The
Court said that the only problem in McCollum was that religious instruction took
place on public property; released-time programs were permissible if the reli-
gious instruction took place on private property.

(3) Sunday Closing Laws

In 1961, the Supreme Court upheld the Sunday closing laws of several
states. The Court reasoned that Sunday closing laws had come to serve secular
as well as religious purposes, by providing a uniform day of rest when families
could be together. It was irrelevant that this purpose coincided with religious
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teachings, just as it was irrelevant that laws against murder coincided with the
Sixth Commandment. The Court also held that the Sunday closing laws did not
violate the rights of Orthodox Jews whose religion compelled them to close on
Saturdays as well.

(4) School Prayer

The next year the Supreme Court had its first encounter with school prayer.
The case was Engel v. Vitale (1962). The New York Board of Regents wrote a
prayer and recommended its use in every public school classroom in the state;
local school boards adopted the prayer. Students who objected could be excused
from the room during the prayer. The Court noted the inherently coercive effect
of this practice on religious minorities, but it insisted that coercion was not es-
sential to its decision.

Rather, with only one dissenting vote the Court held that for the state to
promulgate and encourage recital of a prayer was wholly inconsistent with the
establishment clause.

Engel also produced a storm of public protest, but this time the Court did
not back down. It reaffirmed Engel in School District v. Schempp (1963). The
cases consolidated for decision in Schempp involved a Pennsylvania require-
ment that all public schools begin the day by reading a chapter from the Bible,
and a Maryland requirement to begin either by reading a chapter from the Bible
or reciting the Lord’s prayer.

The Supreme Court could have summarily held these practices unconstitu-
tional in light of Engel. Instead, it undertook to respond to the protest, explain-
ing once again, in more than a hundred pages of majority and concurring opi-
nions, why the state could not conduct religious exercises consistently with the
establishment clause. The protesters were unconvinced, and the controversy
continues to this day, generating unsuccessful efforts to amend the Constitution
and attempts to develop a form of school prayer that will pass constitutional
muster.

(5) Church Taxation

Churches have traditionally been tax exempt, and there has been little con-
stitutional litigation about that exemption. Most litigation is in state courts and
involves details of applying the exemption to auxiliary church facilities. There is
no decision holding that churches are entitled to general tax exemption. There is
a 1943 Supreme Court decision, Murdock v. Pennsylvania, that states cannot tax
religious solicitation.

The property tax exemption has been attacked as an establishment of reli-
gion. The Supreme Court dealt with the claim in Walz v. Tax Commission
(1970), holding that churches may constitutionally be included in a broad tax
exemption for charitable organizations generally. Undoubtedly the Court would
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decide the same way with respect to the exemption from federal income tax.
Presumably it would uphold the income tax deduction for gifts to churches on
the same ground, but that is less clear. Exemptions available solely to religion
and not to secular charities, such as the income tax exemption for housing al-
lowances for ministers, would be harder to defend under the Walz rationale.

The Internal Revenue Service increasingly views tax exemption as a means
of regulating tax exempt entities, including churches. Bob Jones University v.
United States (1982) was such a case; the Supreme Court held that tax exempt
entities must comply with public policy. The IRS has also tried to force church
entities providing services that it considers to be secular, such as orphanages and
social service agencies, to file informational tax returns. Two recent lower court
cases have involved the Tennessee Baptist Children’s Home and Lutheran So-
cial Services of Minnesota. The church prevailed at the Court of Appeals level
in both cases, and the IRS has apparently given up its efforts in this regard.

Undoubtedly the most serious regulatory use of tax exemption is 501(c)(3)
of the Internal Revenue Code. That section provides that tax exempt entities
cannot endorse candidates for public office or devote any substantial part of
their funds to influencing legislation. The Supreme Court has never passed on
the constitutionality of this provision as applied to churches. In Regan v. Taxa-
tion with Representation (1983), the Court has upheld the restrictions as applied
to secular organizations devoted to public education on political issues. Several
justices in that case relied on the availability of 501(c)(4) to save the constitu-
tionality of the restrictions in 501(c)(3). An organization that wishes to receive
tax deductible contributions and also influence legislation or elections can divide
itself into two organizations, one created under 501(c)(3) and one under
501(c)(4). The (c)(4) affiliate must do all the political work, and contributions to
it are not tax deductible. This is not a viable solution for a church whose reli-
gious faith compels it to speak through its religious leaders on the moral aspects
of political issues.

f.  Government Aid to Religious Schools. Government aid to religious
schools has been on the Supreme Court’s docket almost continuously since
1968. The Court has been unwilling either to ban all such aid or to permit all
such aid. Instead, it has groped for a compromise formulation that would permit
some aid but not too much. The difficulty of course stems from the intimate
combination of religious and secular education in church-sponsored elementary
and secondary schools. It is settled constitutional doctrine that government can-
not support religious functions financially. But since Bradfield v. Roberts in
1899, the Court has also agreed that the Constitution permits financial payments
to religious institutions to perform some functions that might otherwise be per-
formed at state expense, at least under some circumstances.

As the Court has struggled with these issues, at least six inconsistent theo-
ries have been endorsed by one or more justices, and the majority has switched
from one theory to another more than once. At least four of these theories are
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plausible. The result has been a series of inconsistent and almost inexplicable
decisions.

(1) The Possible Theories

The first plausible view is the no-aid theory: that religious instruction per-
meates the church-sponsored school, and that any state money paid to a church-
sponsored school or its students expands the school’s budget and thus unconsti-
tutionally aids religion. The dissenters in Everson in 1947 took this view, but the
majority saw bus rides as secular public service. The Supreme Court has repeat-
edly rejected the no-aid approach but it nevertheless applied the theory to in-
structional materials in Wolman v. Walter (1977).

A second plausible view is the purchase of services theory: that any state
money paid to a church-sponsored school is simply a purchase of educational
services, wholly constitutional, since the state is obligated to educate its child-
ren. As long as the state does not pay more than the costs of the secular aspects
of the education provided, it is only paying for services rendered, not subsidiz-
ing religion. The Court applied this theory to medical services in Bradfield v.
Roberts (1899), but no justice has applied it in its pure form to educational ser-
vices.

A third plausible view is the equal treatment theory: that government must,
or at least may, spend as much for the basic education of students in church-
sponsored schools as it spends on children in public schools. Children have a
federal constitutional right to attend church-sponsored public schools, and a
state constitutional right to a free public education. To deny all government aid
to students in church-sponsored schools forces them to choose between those
rights; the loss of free education in secular subjects penalizes exercise of the
right to attend religious school. The equal treatment theory is based on the prin-
ciple that the government cannot discriminate against religion, which is as basic
as the principle that the government cannot support religion. The Court relied on
the permissive version of the equal treatment theory in Mueller v. Allen (1983),
when it upheld state income tax deductions for tuition payments to church-
sponsored schools. It had rejected the mandatory version of the equal treatment
theory in Committee for Public Education and Religious Liberty v. Nyquist
(1973).

A fourth plausible view is the child-benefit theory: that the state can provide
educational benefits directly to a child, even if the child uses those benefits at a
church-sponsored school, but it cannot provide comparable aid directly to a
church-sponsored school. The Court relied on the child benefit theory to uphold
bus rides in Everson v. Board of Education (1947), textbook loans in Board of
Education v. Allen (1968), and state income tax deductions in Mueller v. Allen
(1983). Proposals that the state issue vouchers directly to students or their par-
ents to be spent at any school rely on this theory as well as the equal treatment
and purchase of services theories for their conviction that such vouchers could
be constitutionally used to pay for education in religious schools.
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A fifth theory, frequently invoked by the Supreme Court, is the tracing
theory. The Court tries to divide all the activities of a church-sponsored school
into components that are wholly secular and components that are, or might be,
affected by religion. Then it tries to trace each dollar of government money to
see what the school spent it on. It upheld bus rides in Everson, and secular text-
books in Allen, in part because they could be traced to wholly secular functions.
But it has rejected payments for teacher’s salaries, Lemon v. Kurtzman (1971),
except where the teachers were being paid to perform an identifiable secular
function, such as taking attendance or administering state prepared exams,
Commiittee for Public Education and Religious Liberty v. Regan (1980). In ap-
plying the tracing theory, the Supreme Court has distinguished primary and sec-
ondary education from higher education, holding that religious primary and sec-
ondary schools are pervasively religious but that religious colleges and universi-
ties are not. Tracing theory tests for elementary and secondary religious schools
are therefore very rigorous. The Court assumes that any teacher in any subject
might also teach religious values.

A sixth theory is the little-bit theory: that a little bit of aid is permissible,
but it must be structured in a way that keeps it from becoming too much. The
Court relied in part on this theory in Grand Rapids School District v. Ball
(1985), and Meek v. Pittenger (1975), but it may in fact really explain more of
the Court’s decisions than the theories it relies on more often. The little-bit
theory may be behind the Court’s solution to other establishment clause conun-
drums such as approval of legislative chaplains and municipal nativity scenes.

(2) The Court’s Results

It is hardly a surprise that this mix of theories has not produced coherent re-
sults. The issues are so important that rather full discussion of the confusion is
warranted.

Bus transportation to and from school is permitted, but bus transportation
on field trips is forbidden. Why? Because the teacher might discuss religion on
the field trip. Thus, under the tracing theory, the bus ride to school is wholly
secular, but the field trip might not be.

The state can loan secular textbooks to students in religious schools, but it
cannot loan maps, projectors, or other instructional materials. The child-benefit
theory might have reconciled these holdings because each child needs his own
textbook but only the school needs maps and projectors. But that is not what the
Supreme Court said. Rather, it decided the first textbook case on a combination
of child-benefit and tracing theories; then it decided the instructional materials
case on the theory that any aid to the school helps religion. The Court noted that
its approach to books was inconsistent with its approach to other instructional
materials, but it declined to reconcile the case’s. Even more strange, in the very
opinion in which it adopted the no-aid theory for instructional materials, it used
the tracing theory to allow state-administered tests in religious schools.
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The Supreme Court also used the tracing theory to hold that guidance coun-
seling, remedial instruction, and other therapeutic services are permissible if
provided by public school teachers away from the religious school campus, but
not if provided by public school teachers on the religious school campus. Why?
Because the public school teachers might be influenced by the religious environ-
ment and inadvertently discuss religion with their students, but that danger is
insubstantial away from the religious school. However, diagnostic services are
permissible even on the religious school campus because the diagnostician will
not spend enough time with any one student to develop a relationship, and with-
out a relationship, is unlikely to talk religion.

Grand Rapids School District v. Ball offered two additional reasons why
supplemental public instruction cannot be offered on religious school campuses.
First, public instruction at the religious school creates a symbolic union of
church and state. Second, in an explicit application of the little-bit theory, the
Supreme Court said that public instruction might gradually displace the entire
secular part of the religious school curriculum, resulting in too much aid.

The tracing theory also produced paradoxical results with respect to teacher
salaries and testing expenses. The state cannot pay fifteen percent of the salary
of teachers who teach secular subjects in religious schools. It cannot pay reli-
gious schools for the cost of conducting state-mandated testing if the religious
school teachers design and grade the test. In neither case could the money be
traced to wholly secular uses, because the teachers might include religious ma-
terial in their classes or on the exams, even in secular subjects. But the state is
permitted to administer required tests to religious school students and grade the
tests itself. State designed and administered tests present no danger of religious
content; they are wholly secular.

Does it follow that the state can pay the school to administer objective secu-
lar tests designed by the state? The Court said yes. There was no risk of testing
religious content, and paying the school to administer the tests was no more a
subsidy than having the state administer the tests directly. Either approach re-
lieved the school of the expense. On the same rationale, the state could require
religious schools to take attendance and pay for the expense of doing so. In each
case, the expense consisted of part of the time of the teachers; the state paid as
much as 5.4 percent of the faculty payroll under this program. So it turns out
that with enough red tape, the state can pay part of the salaries of teachers in
religious schools after all. What is required is that the state identify wholly secu-
lar components of the job and the time required to perform them, and pay the
school for that time. This carried the tracing theory to its fictional extreme. And
this decision came after the Court’s rejection of the tracing theory with respect
to instructional materials.

In 1983, Mueller v. Allen held that state income tax deductions for the ex-
penses of sending children to religious schools are permissible. But ten years
earlier, Committee for Public Education and Religious Liberty v. Nyquist held
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that state income tax credits for the expenses of sending children to religious
schools are forbidden. What is the difference? What the Supreme Court said was
that the tax credits in Nyquist were dovetailed with a program of scholarships to
low-income students, making it clear that the tax credits were themselves a thin-
ly-disguised scholarship. In addition, the credit applied only to private school
tuition. The tax deduction in Mueller also applied to expenses of transportation
and supplies, which could be claimed by parents of public school children, and
to tuition payments by the handful of children attending public schools outside
their own district.

Those were real differences but not very significant ones. Again, a shift in
theories was more important. Nyquist was written on the tracing theory or per-
haps on the no-aid theory. Scholarships and tax credits were invalid under either,
because once the students paid the money to the school; it went into general
revenues and could not be traced. But in Mueller, the Court emphasized the
child-benefit theory and the equal-treatment theory. The Court thought it impor-
tant that the tax savings went to parents instead of religious schools, and that
parents decided independently whether to send their children to public or private
schools. The state was not required to discriminate against religion by denying a
deduction available to parents of public school children. It was irrelevant that
ninety-six percent of the deductions were in fact claimed by parents of children
in Catholic and Lutheran schools. This was a break with earlier cases in which
the Supreme Court had thought it significant that most private schools were re-
ligious. Mueller obviously rejected the no-aid theory and did not mention the
tracing theory.

Many commentators thought that Mueller indicated a substantial shift in di-
rection—that the Court would then allow much more aid. But in 1985, in Grand
Rapids v. Ball and in Aguilar v. Felton, the Supreme Court returned to the trac-
ing theory to strike down supplemental courses in religious schools. The politi-
cal context highlights the majority’s aversion to substantial aid: Aguilar struck
down federally-funded remedial instruction for impoverished children. The
Court again thought it significant that most private schools receiving the aid
were religious schools. If Mueller were intended to be a new beginning, that
new beginning was erased in Grand Rapids and Aguilar.

g. The Three-Part Test far Establishment. At the root of this confusing
mix of competing views is a judicial standard which itself has overlapping re-
quirements. In Lemon v. Kurtzman (1971), the Supreme Court distilled from its
earlier cases a three-part test to identify violations of the establishment clause.
The Court said:

First, the statute must have a secular legislative purpose; second, its principal or primary
effect must be one that neither advances nor inhibits religion; finally, the statute must not foster
“an excessive government entanglement with religion.”

The Supreme Court has generally adhered to this verbal formulation ever
since. In cases involving prayer or religious teaching in the public schools, the
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Court has generally found no secular purpose. In the cases on financial aid to
religious institutions, the Court has held that states are pursuing the secular pur-
pose of educating children. But it has generally found a dilemma in the second
and third parts of its test. Under the tracing theory, if aid cannot be traced to a
wholly secular function, it has a primary effect of advancing religion. But if the
state imposes substantial controls to insure that the aid is not diverted to reli-
gious purposes, that creates too much entanglement between church and state.
One way or the other, most aid to religious schools fails the three-part test.

The Court’s three-part test has been subjected to intense scholarly criticism.
Some scholars have argued that the ban on excessive entanglement in the third
part of the test and on effects that inhibit religion in the second part of the test
are free exercise concepts that have nothing to do with the establishment clause.
The dispute is more than academic. Only the affected churches or affected be-
lievers can sue under the free exercise clause. But by defining “inhibiting reli-
gion” and “entanglement” into establishment clause violations, the Supreme
Court permits anyone to file taxpayer suits to save the churches whether or not
the churches want to be saved.

In addition to this expansion of the usual understanding of establishment,
the three-part test has been so elastic in its application that it means everything
and nothing. The meaning of entanglement has been especially slippery. All of
the financial aid cases summarized in the previous section were decided under
the three-part test; the Court modified the three parts as necessary to accommo-
date all the different results and all the different theories. The Court upheld mu-
nicipal Nativity scenes under the three-part test, finding that depictions of the
Holy Family had a secular purpose and effect and did not cause excessive en-
tanglement between government and religion. The prayer cases and the financial
aid cases, the two preeminent establishment clause issues, have been described
without using the three-part test. While it is part of the historical development of
constitutional doctrine, the three-part Lemon test may actually hamper under-
standing of the real issues in the complex interaction between the two religion
clauses of the First Amendment.

h. The Constitutional History of Conscientious Objection Doctrine. The
First Amendment on its face denies government the right to prohibit the free
exercise of religion. Though there have been some examples of legislation clear-
ly intended to squelch religious activity, the more common and more complicat-
ed issues concern the degree to which the Constitution permits or requires ac-
commodation to behavior arising from religious belief. The most accurate label
for this area of constitutional interpretation is “conscientious objection claims.”

Conscientious objection claims arise when an individual or group claims
exemption from statutory requirements on the grounds that compliance would
require behavior contrary to religious conscience and thus unconstitutionally
burden the free exercise of religion. In popular usage, the term “conscientious
objector” has most often been used for those who oppose participation in war on
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grounds of conscience, but this is only the best known example of conscientious
objection. It is well known because refusal to participate in war is a fundamental
and distinctive tenet of several well-known American churches; because con-
scientious objection to military service has received statutory recognition and
protection; and because each major war produces thousands of cases.

Most other claims of conscientious objection must appeal directly to the
free exercise clause of the First Amendment rather than to a statutory exemp-
tion. The great diversity of faiths in this country produces a continuous and
equally diverse set of claims that compliance with the law would violate a be-
liever’s conscience. Constitutional doctrine is still developing in this area, and
recent trends are somewhat disquieting for any who believe that society and the
state should make maximum accommodation to actions stemming from sincere
religious conscience.

(1) Origins

In Reynolds v. United States, the nineteenth century Mormon case, the Su-
preme Court said, in essence, that the free exercise clause protected only belief
and never action. Thus, there could be no constitutional right to exemption from
government policies that require individuals to violate their religious conscience.
The Jehovah’s Witnesses cases made some inroads into that view, but all of
them could be explained on free speech grounds as well as on free exercise
grounds. Nevertheless, judicial recognition of the right to conscientious objec-
tion to public policy has its roots in these cases.

The Supreme Court decisively repudiated the Reynolds view in 1963 in
Sherbert v. Verner, the first decision squarely requiring a religious exemption
from a law of general application. Sherbert involved a Sabbatarian who lost her
job because she refused to work on Saturday. The Supreme Court held that the
state could not treat her as having quit voluntarily and thus refuses to pay unem-
ployment compensation. It said that the state could not penalize her religious
belief without demonstrating a compelling reason for doing so.

In Wisconsin v. Yoder, decided in 1972, the Court went further, upholding
conscientious objection to laws enforced by criminal penalties. Yoder involved
Amish parents who trained their children at home and feared that public high
school would lead their children away from the faith. The Court held that these
families were exempt from the compulsory education laws, finding the state’s
interest in two more years of public education insufficiently compelling to justi-
fy the severe burden on the Amish religion. But the Court emphasized that the
balance of government and religious interests in Yoder was “close” and that few
religions could qualify for the exemption granted the Amish.

(2) Conscientious Objection to the Military Draft

Congress has made statutory provision for conscientious objectors to mili-
tary service in each major war. The World War I exemption was limited to
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members of historic peace churches, and the Supreme Court in 1918 saw no
problem in this discrimination against conscientious objectors from other reli-
gions. The 1941 General Assembly of the Presbyterian Church in the U.S.A.
received a report noting that 372 laymen, 44 laywomen and 88 ministers had
registered as conscientious objectors with the Stated Clerk of the General As-
sembly. It went on to “record its purpose to consult with the United States Gov-
ernment about establishing the status of Presbyterian conscientious objector be-
fore the law.” Several hundred Presbyterians served in Civilian Public Service
camps.

In the 1960s and 70s, the Vietnam War produced a large number of new
cases involving conscientious objection to military service. The Selective Ser-
vice Act exempted from the draft any person who, “by reason of religious train-
ing and belief, is conscientiously opposed to participation in war in any form.”
The definition of religious training required belief in relation to a “Supreme Be-
ing.”

Exemption for conscientious objectors only if they held theistic beliefs dis-
criminated against conscientious objectors with less orthodox beliefs. In Seeger
v. United States (1965), the Court exempted conscientious objectors who did not
believe in God if their objection was based on a “sincere and meaningful” belief
that “occupies a place in the life of its possessor parallel to that filled by the or-
thodox belief in God of one who clearly qualifies for the exemption,” thus mar-
kedly broadening the definition of “religious belief.” In Welsh v. U.S. (1970) the
court extended the same rights to moral and ethical objectors.

Another provision in the statute limited exemption to those who objected to
“war in any form:” Thus, Presbyterians and many others who subscribed to just
war doctrine were denied exemption, no matter how deeply held their conscien-
tious belief that a particular war was unjust. The Supreme Court upheld this
denial of exemption, under both the establishment and free exercise clauses, in
Gillette v. United States (1971). It thought that the greater difficulty of adjudi-
cating claims of conscientious objection to particular wars was a compelling
interest that justified the discrimination between religious beliefs and the burden
on the selective conscientious objector’s exercise of religion. In 1968, the Gen-
eral Assembly of the United Presbyterian Church assured “those whose posi-
tions of conscience are not now legally recognized” that they had “full claim on
the Church’s ministry of compassion and community” and created an Emergen-
cy Ministry on Conscience and War to provide counseling and both legal and
material assistance for them in the United States and Canada.

(3) Other Conscientious Objection Cases

The constitutional law of conscientious objection has continued to develop
in contexts other than the military draft. But there are only a few cases at the
Supreme Court level, and it is hard to generalize about them.

In Thomas v. Review Board of the Indiana Employment Security Division
(1981), the Supreme Court required Indiana to pay unemployment compensation
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to a Jehovah’s Witness who quit his job in a defense plant for reasons of con-
science. The Court found it irrelevant that other Witnesses worked in the plant.
The test of individual conscience is what the individual believes, not what his
denomination believes.

In United States v. Lee (1982), the Court refused to exempt Amish employ-
ers from the Social Security tax on their Amish employees, although self-
employed Amish are exempted by statute. The Court found Social Security tax
indistinguishable from any other tax, and found the government interest in col-
lecting its revenues to be compelling. The Court used the example of war tax
resisters to illustrate how unworkable it would be to let people refuse to pay
taxes for programs to which they had religiously motivated objection.

The Supreme Court also rejected a conscientious objection claim in Bob
Jones University v. United States (1983). The university refused, on grounds of
religious belief, to allow interracial dating among its students. The Court held
that the government’s interest in eliminating racial discrimination in education
substantially outweighed the university’s free exercise rights. Thus, the Court
upheld the revocation of Bob Jones’ tax-exempt status by the Internal Revenue
Service.

In Jensen v. Quaring (1985), the Supreme Court was presented with the
claim of a woman who conscientiously objected to having her picture on her
driver’s license. Frances Quaring took literally the commandment to make no
graven images. The Court of Appeals held that the Constitution protected her
right to a driver’s license without a photograph. But the Supreme Court was
unable to decide the case. Four justices would have allowed her claim; four
would have rejected it; Justice Powell did not participate. That affirmed the low-
er court decision in favor of Quaring, but it did not establish a rule for anyone
else.

The Court’s sharp division continued in the 1985 term’s conscientious ob-
jection cases. In Goldman v. Weinberger, the Court refused to invalidate military
rules that precluded an Orthodox Jewish officer—a psychiatrist stationed in a
state-side hospital—from wearing his yarmulke with his uniform. The Court’s
opinion deferred to the military’s asserted need for uniformity for the sake of
uniformity, and it was impossible to identify any more substantial interest. The
government’s brief and three concurring justices took the possibly broader
ground that yarmulkes could not be distinguished from turbans, saffron robes,
and dreadlocks without invidiously discriminating among minority religions.
These justices were unwilling to draw such lines, and they were unwilling to
exempt all religious garments. There were four dissents. Congress has since
dealt with this “compelling govemmental interest” by passing a law that permits
non-regulation headwear of religious character.

Bowen v. Roy involved an applicant for welfare benefits who conscientious-
ly refused to request or provide a social security number. Three justices thought
it important that the government merely withheld welfare benefits and did not
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impose criminal penalties on individuals without social security numbers. They
would uphold a statute denying benefits without any effort to accommodate con-
scientious objectors if the rule is facially neutral, is not motivated by any intent
to discriminate on religious grounds, and is “a reasonable means of promoting a
legitimate public interest.” The statute requiring social security numbers easily
passed that deferential test. They distinguished application of the compelling
state interest test in earlier public benefit cases on the ground that the statutes in
those cases provided for individualized determinations of eligibility and the So-
cial Security Act did not. Much of this analysis was derived from the govern-
ment’s brief.

The Court’s judgment was simply to vacate and remand for further proceed-
ings. The lead opinion represented neither a majority nor a plurality, and five
justices rejected its proposed test. A year later, five justices did vote to apply the
compelling interest test in its original form in deciding the Hobbie case, de-
scribed below.

Collectively, these cases reveal judicial ambivalence about a constitutional
right to conscientious objection. Conscientious objectors won in Sherbert, Yo-
der, and Thomas; they lost in Gillette, Lee, Bob Jones, and Goldman; Bowen
remains unsettled. The outcome in any case appears to hinge on at least two fac-
tors. Conscientious objectors to state statutes have won; conscientious objectors
to federal statutes have lost. The Court seems generally more inclined to find
compelling interest in federal laws than in state. But the outcome is also clearly
related to the level of generality with which the Court defines the government
interest at issue. In Yoder, they did not define the interest as “education” but
specifically as two years of schooling for Amish children who will be appropri-
ately trained for life in their own community anyway. A comparable formulation
in Lee would have looked at the government’s interest in collecting Social Secu-
rity taxes from Amish employees of Amish employers serving only the Amish
community, of which self-employed members are exempt from Social Security
taxes by law. But for some reason, the Court decided that the interest at issue
was “collecting taxes” which is obviously a compelling one. A broad or narrow
formulation of the governmental interest virtually determines the result.

(4) Exempting Conscientious Objectors as Discrimination Against
Others

One argument against claims of conscientious objection is that any exemp-
tion of conscientious objectors appears to discriminate against those who might
bear an extra burden or disadvantage because some are exempted, or those who
object to the policy in question for reasons unrelated to conscience. This prob-
lem of fairness to others has troubled the Court since it worried in 1961 that ex-
empting Sabbatarian merchants from the Sunday closing laws would give them
an unfair advantage over other merchants.

There are two quite different aspects to the problem. The first is whether the
state can exempt some conscientious objectors and not others. The unfairness in
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the World War I draft law that exempted conscientious objectors from some
churches but denied it to members of other churches was corrected, but in 1971
the Court still permitted Congress to exempt objectors to all wars without ex-
empting objectors to particular wars deemed unjust. Captain Goldman may well
have been denied the right to wear a yarmulke in uniform to avoid the distinc-
tions between yarmulkes and more exotic items of religious raiment.

The second aspect of the issue concerns the possibility of burden or disad-
vantage to others arising from the exemption of the conscientious objector. The
problem of the merchants closed on Sunday is just one example. If Sabbatarian
airline clerks are given Saturdays off, other workers who would like to spend
Saturday with their families will be unable to do so. If ten thousand conscien-
tious objectors are exempt from the military draft, ten thousand others must
serve in their place. Some of the substitutes may be killed. In a sense, these other
workers and other draftees are discriminated against because of their religion. If
they would only adopt religious beliefs that made them conscientious objectors,
they too would be exempt from the draft and from working on Saturday.

The Supreme Court acted on these concerns in Estate of Thornton v. Cald-
er, Inc. (1985). A Connecticut statute allowed every employee to designate his
Sabbath and refuse to work on that day. An employee designating a Sabbath did
not have to claim that his conscience compelled him to abstain from work on
that day. In a narrow opinion, the Court held that the statute supported religion
by granting an absolute preference for religious interests over the competing in-
terests of employers and fellow employees. Consequently, the statute violated
the establishment clause.

It does not follow that the Court will never exempt conscientious objectors
from governmentally imposed requirements even if the result is to shift the bur-
den of the requirement to someone else. The Court seems to have an intuitive
judgment that most exemptions for conscientious objectors do not impermissibly
discriminate against others. Professors Stephen Pepper and Marc Galanter have
each offered an explanation, arguing that the political process provides substan-
tial protection against government policies that would violate the consciences of
large numbers of believers in mainstream religion. Thus, constitutionally man-
dated exemption for conscientious objectors redresses a form of discrimination:
It gives members of small religious minorities the same protection that the polit-
ical process affords to the large and politically significant numbers of main-
stream believers.

(5) The Current Status of Conscientious Objection

The principle of conscientious objection remains controversial. Government
enforcement agencies are reluctant to recognize exemptions; they tend to argue
that all their interests are compelling. The four votes in 1985 to require pictures
on drivers licenses in Jensen v. Quaring are most alarming. The state’s interest
in pictures on drivers’ licenses is largely a matter of administrative convenience.
Unlike conscientious objection to paying taxes or fighting in Vietnam, there is
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no economic or other self-interested incentive to falsely claim conscientious ob-
jection to driver’s license photographs. If Frances Quaring were issued a license
without a picture, no one else has to carry two pictures to make up for it. If the
right to conscientious objection amounts to anything, Jensen v. Quaring should
have been an easy case. But the Court could not decide it.

The United States filed an amicus brief in Jensen, arguing that the govern-
ment’s interest should be measured by the cost of removing pictures from the
licenses of all the drivers in the state. The government took a similar position in
Bowen, and in Goldman argued that the claim should be measured by the dis-
ruptive impact of saffron robes, turbans, and dreadlocks instead of the yarmulke
at issue. In Hobble v. Florida Unemployment Commission, the government ar-
gued that burdens on free exercise require no justification at all unless they are
so severe that they are tantamount to a criminal prohibition.

These government briefs cast important light on the Reagan Administration
position. It has been quite vocal in its minimalist view of the establishment
clause. In these cases, it takes an equally minimalist view of the free exercise
clause. Its position in these briefs is not proreligion, but simply statist. The Ad-
ministration generally does not believe that minorities should have rights that
are judicially enforceable against majorities.

There has been some anxiety that the Court would accept such views and
return to the nineteenth century Mormon cases, holding that the First Amend-
ment protects belief but not behaviour, that conscientious objection is wholly a
matter of government grace. However, in its eight to one decision on Robbie in
1987, the Court emphatically reaffirmed the test laid down in Sherbert and
Thomas in 1963 and 1981: Government may compel compliance against indi-
vidual conscience only to avoid “the greatest abuses involving paramount inter-
ests.” The opinion stated: “The employee was forced to choose between fidelity
to religious belief and continued employment. The forfeiture of unemployment
benefits for choosing the former over the latter brings unlawful coercion to bear
on the employees choice.” Chief Justice Rehnquist in dissent adhered to the
view he stated in 1981 that the Constitution gives states broad latitude to ac-
commodate religious practices by creating special exceptions to generally appli-
cable laws, but does not require them to do so.

i.  Church Autonomy: Institutional Implications of Free Exercise. An in-
creasingly important and controversial issue is the extent to which the constitu-
tion protects the autonomy of churches. Church autonomy claims are distinct
from conscientious objection claims. If a church entity conscientiously objects
to some requirement placed on it by the government, the church entity will be
protected under the same standards that would apply to an individual conscien-
tious objector. But more often, churches object to government interference not
on grounds of conscience but on the ground that the government is interfering
with the church’s control of its own affairs. Such claims arise in many forms; we
will refer to them collectively as claims of church autonomy. The courts have
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protected church autonomy sporadically; the right is well established only in
certain contexts.

The Supreme Court has repeatedly said that one purpose of the establish-
ment clause is to prevent “excessive entanglement” between church and state.
The entanglement doctrine is the Court’s most explicit statement of a right to
church autonomy, even though the doctrine has mainly been developed in cases
on financial aid to religious institutions.

(1) Origin

The submission of internal church disputes to secular courts is a recurring
source of religious liberty litigation, and at the heart of autonomy issues. The
first case was Watson v. Jones, decided in 1871. The case arose when both a
“northern” faction and a “southern” faction claimed the property of the Walnut
Street Presbyterian Church in Louisville. The case was decided as a matter of
federal common law, but the Supreme Court said that its decision was “founded
in a broad and sound view of the relation of church and state under our system
of laws.” The Court held that federal courts were bound by the decision of the
highest church authority recognized by both sides before the dispute began. It
feared that any other rule would involve secular courts in theological con-
troversies.

The Supreme Court constitutionalized these principles in Kedroff v. Saint
Nicholas Cathedral of the Russian Orthodox Church in 1952, holding that the
Free Exercise clause protected the right of churches to resolve disputes inter-
nally. The holding was reaffirmed in 1960.

(2) Internal Church Disputes

Unfortunately, churches and their members continue to take internal dis-
putes to the secular courts. Most of these cases involve disputes over the right to
a church building claimed by a denomination and also by a local church, or
claimed by two factions within a local church. Sometimes they involve even
more sensitive questions. For example, in 1975 the Illinois Supreme Court un-
dertook to decide which of two competing claimants should be the North Amer-
ican bishop of the Serbian Eastern Orthodox Church. An increasing number of
cases involving internal church discipline have arisen in lower courts, but none
has reached the Supreme Court as yet.

By 1960, the Supreme Court had apparently constitutionalized the rule that
secular courts faced with internal church disputes were bound by the decision of
the highest church authority to consider the matter. However, subsequent de-
cisions less protective of church autonomy have altered the situation. While the
Supreme Court has forbidden the once widespread rule that disputed church
property should be awarded to the faction that, in the eyes of the court adhered
to the original doctrine of the church, it permitted lower courts to settle property
disputes under “neutral principles of law,” construing deeds and contracts as
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ordinary legal instruments without regard to the religious polity. In the case,
Jones v. Wolf, decided in 1979, the Supreme Court allowed a Presbyterian
church to disaffiliate, with the church property, by a majority vote of the con-
gregation, disregarding the decision of presbytery and thus effectively convert-
ing our connectional polity into a congregational one and negating the Watson
rule.

The Presbyterian Church (U.S.A.) amended its constitution to protect itself
as much as possible from the threat of secular adjudication of internal disputes
under the neutral principles of law rule. So far the Supreme Court has permitted
this approach only in property disputes. It required deference to the highest
church tribunal in a case involving competing claimants for bishop and whether
a church should be one diocese or three (Serbian Eastern Orthodox Diocese v.
Milivojevich, 1976). But there is no guarantee that it will not extend the reach of
the rule.

(3) Government Regulation of Churches

The most important body of church autonomy litigation involves govern-
ment regulation of churches. Churches have been increasingly unwilling to
submit to burdensome regulations, and government agencies have been increa-
singly unwilling to grant exemptions. Some of the resulting cases involve claims
of conscientious objection, but more often the church is claiming a right to au-
tonomy.

The only Supreme Court case squarely presenting such a claim is National
Labor Relations Board v. Catholic Bishop (1979). Teachers in a parochial
school organized a labor union and demanded that the bishop bargain with them
under the National Labor Relations Act. The Catholic Church has no moral ob-
jection to collective bargaining, but it insisted that it was entitled to control its
own schools and that it need not share control with a labor union or the Labor
Board. The Supreme Court agreed, concluding that Congress never intended to
apply the labor laws to teachers’ unions in religious schools. Because it found
the labor laws inapplicable, the Court did not decide whether the constitution
protects a church autonomy claim to exemption from regulation. Four dissenting
justices, however, thought that the law did apply, though they agreed that to
enforce it would raise a serious constitutional question.

New York applied its State Labor Relations Act to Catholic schools and
was upheld by the United States Court of Appeals in 1985. Conceding that this
might infringe the churches’ right to free exercise of religion, the court found a
compelling state interest in “the preservation of industrial peace and a sound
economic order.” The court did not explain how that interest was threatened by
the church or why the state had any interest at all in the economic order inside a
religious institution. The opinion reflects a dilution of the compelling interest
test in another way. The Supreme Court first found an interest so compelling
that it justified infringement of a constitutional right in 1944—it relied on the
government’s interest in defending against a feared invasion. The Court did not

~94 ~



find another compelling interest for decades. But the test has gradually been
weakened and every government agency now argues that its program serves a
compelling interest. The casual acceptance of that argument in New York sug-
gests an increasing danger that any reasonable government program may be held
by the courts to serve a compelling interest.

The state court and the lower federal courts have decided many other church
autonomy claims. Claims of church autonomy have been most successful in
cases involving the most religiously central church activities—the church itself
and its relations with its clergy. There have been dozens of cases in which reli-
gious schools have challenged state licensing, curriculum and teacher certifica-
tion requirements. Regulatory authorities have won most of these, though a few
state courts have granted autonomy exemptions. Autonomy claims on behalf of
church agencies such as day care centers, orphanages, social service agencies
and publishing houses have been notably less successful. In many of these cases,
the government takes the threatening position that the church agency is not per-
forming a religious function because secular agencies could and do perform sim-
ilar services. This position clearly assumes government authority to define the
scope of the church’s mission. No clearer risk to church autonomy and free ex-
ercise could be imagined.

j.  Free Exercise in Public Life
(1) Religious Participation in Public Affairs

Those who attack the right of churches to participate in politics simply mis-
understand the First Amendment; they have been misled by the metaphor of
separation of church and state. The word “separation” does not appear in the
First Amendment. That amendment forbids the state from trying to influence the
church, either by helping (establishment clause) or hindering (free exercise
clause). But it says nothing special about efforts by the church to influence the
state. Such efforts are constitutionally protected, just like any other efforts to
influence the state by private groups in a democracy.

The right of the faithful to participate in public life and to apply their moral
and religious beliefs to political issues is firmly established in Supreme Court
decisions. States cannot bar the clergy from holding public office, McDaniel v.
Paty (1978), and laws do not establish religion merely because they coincide
with the moral teachings of a religion and were supported by that religion’s ad-
herents, Harris v. McRae (1980); McGowan v. Maryland (1961). There are re-
curring political attacks on religious participation in public life, but these attacks
have no basis in the case law, and they ignore the historic role of churches on
such issues as slavery, prohibition, pornography, civil rights, peace, and social
justice.

The right of the church as an entity to participate in political debate is
equally clear in principle. However, that right is restricted by the Internal Reve-
nue Code, which limits the political activities of tax-exempt organizations.
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Those limitations and their chilling effort on the free exercise of religion, as well
as pertinent court decisions, are discussed in the section on the tax status of
churches and the policy statement.

(2) Religious Expression in Public Places

Analysis of issues and cases concerning religious expression in public plac-
es is greatly facilitated if one essential factor is kept clearly in mind: the differ-
ence between government initiation and sponsorship and private initiation and
sponsorship. The City Council may not call or conduct a prayer service for
peace in the City Plaza. The First Presbyterian Church can (and a Presbyterian
city councilwoman can) offer a prayer.

The establishment clause clearly means that government may not endorse or
promote religion. The Supreme Court has so held in important contexts. It has
held that ministers may not teach sectarian religion in the public schools in
McCollum v. Board of Education (1948), and that public school teachers may
not lead the class in prayer or Bible reading in Wallace v. Jaffree (1985), Abing-
ton School District v. Schempp (1963), and Engel v. Vitale (1962).

A substantial part of the population has never accepted the legitimacy of
these decisions, and there have been continuing efforts to reverse or attenuate
them. In 1980, the Court invalidated a Kentucky statute that permitted public
schools to post privately donated copies of the Ten Commandments in class-
rooms (Stone v. Graham). In 1982, the Court summarily affirmed the ruling of
the Court of Appeals striking down a Louisiana statute authorizing teachers to
ask for volunteers to lead prayer, or voluntarily lead the prayer if no student did
(Karen B. v. Treen). In 1985, the Court invalidated an Alabama law authorizing
teachers to announce “that a period of silence not to exceed one minute in dura-
tion shall be observed for meditation or voluntary prayer” (Wallace v. Jaffree).
In all these instances, the Court saw state endorsement or sponsorship of reli-
gion.

Cases on government-sponsored prayer are sometimes confused with cases
on private prayer in public places. The Supreme Court has held that student
prayer groups must be allowed to meet on college campuses on the same terms
as other groups (Widmar v. Vincent, 1981). Application of this principle to high
schools has been controversial, and lower courts have been reluctant to extend it,
citing differences between the college and the high school as well as in the pre-
sumed “impressionability” of their students. The Supreme Court decided the one
case that had reached it (Bender v. Williamsport Area School District, 1986) on
procedural grounds, leaving the substantive issue unclear. Congress has passed
an Equal Access Act which would give religious expression equal access if high
schools create an extracurricular open forum for student-initiated activities.
When one of the new cases now in the lower courts reaches the Supreme Court,
a more definitive judgment should eventuate.
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The continuous controversy over government-sponsored religious obser-
vance is part of a very old debate about multiple, or “nonpreferential,” estab-
lishments. Some have thought it permissible for government to support religion
generically, or even Christianity generically, so long as it does not coerce reli-
gious minorities or prefer one denomination over others. Nonpreferential aid to
religion was rejected in the intellectually formative debates on disestablishment
in Virginia in 1784-86. The First Congress rejected drafts of the establishment
clause that would have permitted nonpreferential aid. The claim that the estab-
lishment clause permits nonpreferential aid has been repeatedly rejected by the
Supreme Court, but it has continuing support among many citizens, and it is the
current position of the Department of Justice.

Although the Supreme Court has repeatedly rejected the principle of “non-
preferential” support of religion, it has not been thoroughly consistent in ap-
plying it. The Court has avoided passing on baccalaureate services and Christ-
mas assemblies in public schools, though they appear irreconcilable with the
decisions in the prayer cases. The Eighth Circuit Court of Appeals approved
Christmas programs with religious symbols and Christmas carols, but it forbade
more intensely religious dimensions such as a set of questions about the baby
Jesus. The Supreme Court declined to review the decision (Florey v. Sioux Falls
School District, 1981).

The Supreme Court has permitted state-sponsored prayer or religious obser-
vance in contexts other than schools. Thus, it allowed states to hire legislative
chaplains to open each day of a legislative session with prayer (Marsh v. Cham-
bers, 1983). And it permitted municipal Nativity displays, at least one that was
part of a larger display including Santa Claus, reindeer, and the like (Lynch v.
Donnelly, 1984). The Court has cited a variety of rationales in these decisions:
long historical usage; the impossibility of a single test for what support of reli-
gion was permitted and what forbidden; and the “secular purpose” of a creche in
depicting “the historical origins of this traditional event.” But it has made no
comparative references to its rationale in deciding the school prayer cases. The
Court’s position may be that some government support for majoritarian religion
is permissible if it is non-coercive, sanctioned by long usage, and generally out-
side the public schools.

APPENDIX A
PROPOSED 1938 REVISION OF THE WESTMINSTER CONFESSION

Approved by the 150th General Assemble (1938) of the Presbyterian Church U.S.A.
and sent to the presbyteries for action. The vote reported to the 1939 General Assembly
was 168 affirmative; 65 negative; 12 no action.

Chapter XXIII Of Civil Government
I.  Civil government is a divinely appointed order in human society. Its ultimate

authority does not reside in itself, but is derived from God, whose servant it is to promote
order, peace and justice in a world of sin and change. It may not assume the functions of
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religion. It must grant equal rights to every religious group, showing no favor and grant-
ing no power to one above another. In the exercise of its function government must mi-
nister to the common good, by the enactment and administration of just laws, and by the
positive pursuit of that which pertains to the temporal welfare. Likewise it must restrain
evil, discipline wrongdoers, and protect civil and religious liberties. It is the duty of every
government, under God, to pursue understanding and concord with other governments,
having concern for the welfare of all nations and the peace of mankind under the reign of
righteous law.

II.  Civil government has the right to require loyalty and obedience of its citizens,
but may not require of them that allegiance which belongs to God alone. It must recog-
nize the inherent liberty of the Church to determine its faith and creed, to maintain public
and private worship, preaching and teaching, and to hold public and private religious and
ecclesiastical assemblies. It must recognize the right of the Church to determine the na-
ture of its government and the qualifications of its ministers and members; to control the
training of its ministers; to provide for the education of its youth and adult members, and
for the nurture of their religious life; to render Christian service and to carry on mis-
sionary activity both at home and abroad. It must recognize the right of each communion
of the Church to relate itself freely to other communions within the Church Universal.
For the attainment of all such ends, the Church has the right to employ the facilities guar-
anteed to all citizens and associations; but it must not use violent or coercive measures
for its spiritual ends, nor allow their use on its behalf.

II. It is the duty of the Church to pray for the government and for the people to
whom it pertains; to uphold the civil and religious liberties of all citizens; to support the
policies of the government when they are in accord with the standards of righteousness
revealed in the Word of God and to bear witness against such policies as depart from
these standards. The Church must exemplify among its own members the true meaning of
a Christian society.

The Church must educate its members as Christian citizens, cultivating within them
a conscience sensitive to all forms of oppression, injustice and social maladjustment, and
inspiring them to bring about their correction.

The Church must quicken and instruct the public conscience. To this end it is its
bounden duty to assert the value and dignity of every man, woman and child made in the
image of God, without any discrimination; and to awaken a sense of responsibility for the
sick and those in prison, for the poor and those without a helper.

IV. It is the duty of Christian citizens to give loyalty and obedience to the govern-
ment, save in cases where such loyalty and obedience would be clearly contrary to the
command of God.

It is the right and duty of Christians to hold public office when called thereto, and to
continue therein so long as conscience permits. In the discharge of their offices they are
under especial obligation to exemplify their Christian calling.

It is the duty of Christian citizens to work for the increasing realization, in the poli-
cies of government and in social relations, of the ideal for human life revealed in the
Word of God.

V. [ltis the duty of Church and government to work for a just and peaceable order-
ing of human life, within each nation and in the society of nations, and for the furtherance
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of desirable change without violence. Both must labor to remove those tempers and injus-
tices which cause conflict, and to establish peace.

War, wherever it appears, is a manifestation of the power of sin in the world. It de-
fies the righteousness of God, disrupts His worldwide family, and outrages the human
personalities which Christ came to redeem. Even when war is waged with sincere pur-
pose to restrain evil, it tends to produce greater evils than those against which it is di-
rected. The Church, which is the Body of Christ, set in the world to preach the Gospel of
Peace, must ever bear witness to this character of war. If occasions arise when the gov-
ernment deems it necessary to wage war. Christians, whether as private citizens or as
public officers, are bound, in relation to it, to obey their consciences before God, who
alone is Lord of the conscience; and the Church must recognize and uphold their duty
thus to obey conscience, whatever its commands may be. Whenever war occurs the
Church must be true to its nature as the Universal Christian Community, the Body of
Christ, whose members, even though scattered among the contending parties, must ever
preserve the unity of the Spirit in Christ, praying, laboring and suffering for one another
and looking for the coming of the Kingdom of God, which is righteousness, peace and
joy in the Holy Spirit.

APPENDIX B

GENERAL PROPOSITIONS USEFUL WHEN LEGAL DETERMINATION OF
FIRST AMENDMENT STATUS AS “CHURCH” BECOMES NECESSARY

1. Whether the new set of ideas or beliefs attempts to confront the same concern
or serve the same purpose in the lives of its adherents as that of unquestioned and ac-
cepted religions. The court may inquire into the sincerity with which the beliefs are held,
including the length of time they have been called religious, the degree of commitment to
the beliefs demonstrated by the adherents, and the financial gain, if any, the adherents
may realize if granted recognition as a religion;

2. Whether the new set of ideas or beliefs exhibits a comprehensiveness broader
in scope than a single moral precept or philosophy and purports to state an ultimate and
comprehensive truth about the fundamental concerns of human existence;

3. Whether the new set of ideas or beliefs exhibits any formal external signs that
may be analogized to accepted religions, such as formal services, ceremonial functions,
the existence of clergy, efforts at propagation, observation of holidays and other similar
manifestations associated with traditional religions. These signs are not determinative by
their absence and should never serve as the primary or deciding factor.

APPENDIX C
CHURCH PARTICIPATION IN GOVERNMENT PROGRAMS

Excerpted from the Report Adopted by the 181st General Assembly (/969) of the United
Presbyterian Church U.S. A.

Assumptions
1. The immense expansion of the role of government at all levels through pro-

grams on behalf of the sick, ill-educated, and poor, and the heightened sensed responsi-
bility to human and social need in the churches have brought the problem of relating
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church and state from its earlier, relatively simple and largely legal setting into a period
of much greater complexity, subtlety, and responsibility.

2. The distinction between purely private and purely public agencies of health,
education, and welfare is being blurred as national need increasingly demands coopera-
tion between voluntary organizations and government. Churches should not abandon
needed social services because of rigid adherence to obsolete distinctions; neither may
they abandon their own just claim to religious freedom.

3. The concern for the welfare of human beings that drives church and state to-
ward cooperation in the field of Health, Education, and Welfare, does not primarily create
embarrassment or require intransigent defense of vested interest, but demands rather a
singular flexibility and imaginativeness in developing instruments of cooperation that
maintain the freedom and independence fundamental to both church and state while mak-
ing their cooperation effective.

4.  The cardinal values recognized by the church in the new church-state situation
are these: churches and religion must be themselves and be free to think, teach, publish
seek forms of community and take socially significant action which answer to their own
religious character; religious liberty must be preserved for the sake not only of churches
but of the whole people; churches and religion must be free to relate themselves suppor-
tively and cooperatively or critically and prophetically to government and other public
manifestations.

5. “Separation of church and state” does not mean the divorce of religion from so-
cial and political concern, nor silence the church’s social witness, nor forbid loyalty to
and support of just government; it warns against the legal establishment of religion, re-
strictions on its free exercise, and the gradual development of organic institutional ties
that fix public obligations on churches and thus erode religious liberty and tend to bring
government under the influence of any or all religious groups to the disadvantage of other
Americans.

6. Any private agency providing humanitarian service with public funds is subject
to regulation customary for similar programs, including safety, general standards and
licensing, qualifications of personnel, and financial accountability.

7. There is a distinction between cooperation between essentially independent and
self-sustaining institutions, and cooperation which creates such dependence that its ter-
mination would threaten the existence or seriously alter the function of the dependence
partner.

8. There is a distinction between cooperative arrangements which do not material-
ly limit the authority or independence of judgment of the fund-receiving organization,
and arrangements which tend toward a loss of autonomy.

9. There is a distinction between purely religious activities, such as the public
worship of God, religious education, and evangelism, which are the interest of believers,
their children, and other consenting persons; and social services conducted by church
agencies for all persons regardless of religious belief. While cooperation with govern-
ment must never entail any limitation of freedom of purely religious activity, in the con-
duct of social services church agencies should accept necessary and proper governmental
regulation and supervision.
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10. There is a distinction between “church control” and “church relation”.
“Church-controlled” means that policies are determined by church authorities. An agency
of health, education, or welfare may be church related through tradition and general so-
cial character without being church controlled. If the services rendered by such a church-
related agency are offered without distinction of race, creed, or national origin, accep-
tance of public funds is not objectionable in principle.

11. There is an important distinction between the various legal and institutional re-
lations of religion and government in any particular nation and religious liberty itself.
Religious liberty is invariably necessary to the health of contemporary religion and mod-
em society.

12. The United Presbyterian Church does not hold that the payment of taxes by
Presbyterians or by the United Presbyterian Church creates any right whatsoever to a
proportionate distribution of the total tax fund for Presbyterian enterprises. The same
principle applies to all other American groups. The common tax fund is to be used at the
discretion of representative government to foster the interests of the whole society.

Policies

1. It is a legitimate function and responsibility of church judicatories, agencies
and institutions to identify public need neglected by government and private agencies, to
devise and test programs to meet such need, and to establish temporary or permanent
community agencies qualified to receive public funds to maintain necessary programs.
Health, education, and welfare services ought to be initiated by the church and its agen-
cies (a) where adequate public services are not available: (b) where available public ser-
vices are insufficient or are of poor quality, or (c) where experimental programming is
essential to meet or demonstrate actual need.

2. Neither through government programs of loans, grants, nor any other means
should church-controlled organizations acquire title permanently to real property at the
public expense. Church-controlled organizations which find it necessary to acquire real
property in this way should move rapidly in the direction of autonomy.

3. It is appropriate for church-controlled social service agencies to accept public
funds for operating expense only if (a) all services offered are open to the public without
restriction on grounds of race, creed, or national origin; (b) all services are administered
without sectarian emphasis; (c) any permanent program resulting will be removed from
church control and put under the control of independent community-based bodies; (d) the
program is so planned that it will revert to private support within a reasonable period
when continued control by a church agency is anticipated. United Presbyterian Church
participation in interdenominational organizations for humane service should be subject
to the provisions of (a)—(d) above.

Cautions
1. Systematic acceptance of public funds by church-controlled religious institu-
tions for permanent programs at best tends toward the establishment of religion and is to
be avoided, irrespective of the purpose, scope, or type of service rendered.
2.  During a period of transition from church-control to autonomy, a presently

church-controlled agency receiving public funds may never under any circumstances
divert them either to advocacy of, or attack upon any particular religion, or religion in
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general, either directly or indirectly through such policies as “budget equalization.” For
example, costs of constructing and/or maintaining a religious facility in publicly aided
hospital, school, home for the aged, etc., should be borne privately through proration of
the cost.

3. Church-related agencies should not be drawn into programs of health, educa-
tion, and welfare, or accept support for expansion of existing programs which limit or
might foreseeably limit the development of more adequate and extensive services by
government.

4. Since the church is committed in its social mission to reach all social and eco-
nomic classes, races, and nationalities, the church must be wary lest the availability of
public funds determine mission strategy, either directly or indirectly.

5. Contracts between government and independent agencies established in conse-
quence of church initiatives should provide so far as possible for full financing, including
such indirect, hidden, and anticipated disallowance costs as usually characterize such
operations.

6. American concepts of church-state relations should not be imposed by Ameri-
can church agencies on sister churches in other lands. However, the experienced histori-
cal need of the Christian church for religious liberty should be steadily affirmed.

7. Judicatories of the United Presbyterian Church are strongly urged not to enter
into governmental contracts or commit themselves to long-term programs involving legal
and/or financial obligations to government without consultation with the next higher
judicatory. Judicatories and institutions are reminded of counsel available to them from
boards and agencies concerning the implications for developing relations of church and
government in the United States or the relevant nation.

APPENDIX D

CONVICTIONS ABOUT THE TAXATION
AND TAX EXEMPTION OF RELIGIOUS BODIES

Adopted by the 110th General Assembly (1970) of the Presbyterian Church U.S.

[The recommendations of the 200th General Assembly (1988) of the Presbyterian
Church (U.S.A.) deal with the issue of service charges and voluntary contributions in lieu
of taxes in a slightly different way. The public disclosure recommended in #6 below
could not properly be at government requirement under the policy of the 200th General
Assembly (1988).]

1.  The church has no adequate theological grounds for laying claims on the state
for special privileges. The church exists to serve, not to be served. Therefore, the church
should neither seek nor accept a special status or favored position. Any exemptions
granted exclusively or almost exclusively to churches should be abolished.

2. Discrimination against churches in governmental taxation would be just as im-
proper as discrimination in favor of churches. Therefore, where governments, for any
reason of public policy, create or recognize a general category of nonprofit charitable
organizations for purposes of tax exemption, churches ought to be included in such a
general category in recognition of their contributions to the common good. There is no
reason to deny schools, hospitals, children’s homes, and other charities owned and oper-
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ated by churches the same tax treatment they would receive if they were owned and oper-
ated the same way by some other private agency.

3. Itis good policy for the state through its tax laws to encourage contributions to
voluntary, nonprofit organizations of a charitable, health, educational, or religious charac-
ter. It is in the public interest to have strong organizations of this sort, both because of
their positive contributions to the common good, and to avoid total reliance upon go-
vernmental agencies for public services. Therefore, we favor the continuation of laws
allowing tax deductions for contributions for eleemosynary purposes, including religious
purposes, although we recognize the right of governments to limit the deductions al-
lowed.

4. The general public should not bear for religious or other private institutions
their cost to the government. Therefore, it is proper for local governments to levy upon
churches and other private institutions nondiscriminatory charges for municipal services
such as water, sewage, police, and fire protection. Until such charges are levied, churches
and church-related institutions ought to make voluntary contributions in lieu of taxation
for services received in connection with all of their real property.

5. Ministers of the gospel should be subject to the same tax regulations as other
citizens. We see no justification for either preferential treatment for them or discrimina-
tion against them.

6. Churches and church agencies ought to make available to the public full infor-
mation regarding their income and expenditures, assets and liabilities.
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